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STATEMENT OF QUESTIONS PRESENTED 


1. Where the vendor of a contract for the sale of real estate refuses 
to settle on the date fixed in the contract, "without legal justification or 
excuse" and the vendee, after two years of litigation, secures specific 
performance and a conveyance, may the vendee recover, as "damages 
for delay", his economic loss attributable to the vendor's refusal to 
settle? 


2. May the economic loss in such a case include the vendee's loss 
of profit from a resale agreement at a substantially higher price, exe- 
cuted prior to the date fixed for settlement under the vendor's contract 
of sale, and which was lost because of the vendor's default, together with 
interest thereon? 


3. Is the vendee, in such a case, limited to the measure of damages 
in actions at law for damages, as stated in the decision of this Court in 
Quick v. Pointer, i.e. the difference between the contract price and the 
fair market value" on the date fixed for settlement under the vendor's 
contract? If so, may the District Judge enter summary judgment against 
the vendee in the face of such a resale agreement at a substantially 
higher price and the decision of this Court in Rogers v. Lion Transfer 
and Storage Co.? 


4, Is such a case an appropriate case for the award of attorneys’ 
fees to the vendee under the equitable powers of the federal courts, sit- 
ting in equity ? 


(iii) 
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JURISDICTIONAL STATEMENT 


This is the second phase of this action, the first phase of which has 
been adjudicated by this Court in its judgment of pai 14, 1964 (JA 
6). This judgment has not yet been reported. 


This isacase where specific performance was granted to the vendee 
of a contract for the sale of real property and thejudgment was affirmed 
by this Court, 


The judgment reserved for later adjudication the amount of the 
vendee's damages, in addition to the conveyance of the property. In the 
damage proceedings, the District Judge entered summary judgment for 
the vendor, refusing all of the vendee's claims for damages. 


The jurisdiction of this Court lies under 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


By a written contract dated August 31, 1962,: Parkwood, Inc. agreed 
to sell certain real estate in the District of Columbia for $1,000,000 to 
one Norton Butler. On October 11, 1962, Parkwood, Inc. conveyed the 
real estate to the Cohens (appellees here) and Butler assigned his inter- 
est in the purchase contract to Wolf et al. (appellants here). Accord- 


ingly, the Cohens became the sellers and Wolf et al. became the pur- 
chasers. Settlement was set for December 4, 1962. (JA 1-9 passim) 


Appelants then contractedto resell the real estate immediately after 
settlement to third persons for $1,800,000. (JA 15) 


On November 7, 1962, almost exactly one month prior to the settle- 
ment date of December 4, 1962, appellees instituted a declaratory judg- 
ment proceeding against appellants to declare that the contract of sale 
was cancelled and void. Appellants filed a counter-claim for specific 
performance, damages and other relief. (JA 3-5) 


Appellees refused to perform the contract of sale, and to settle on 
December 4, 1962, although appellants were ready, willing and able to 
perform. "Their failure and refusal to perform was without legal jus- 
tification or excuse." (Memorandum of the District Court, November 8, 
1963, JA 3-4, affirmed per curiam, JA 6.) 


| 
Appellees' refusal to perform caused appellants the immediate loss 
of a profit of $800,000 which they would have realized on the resale 
shortly after December 4, 1962. (JA 25) | 
After a year of litigation, the District Court, on December 13, 1963, 
found that appellees' refusal to perform on December 4, 1962 was "with- 
out legal justification or excuse and was a breach of the written agree- 
ment of purchase or sale." (JA 3-4) The District Court granted appel- 
lantsa summary judgment; appellees’ claim for declaratory judgment was 
dismissed; appellants were granted specific performance} and the claim 
of appellants for damages was ordered set for trial. (JA 3-5) 
Appellees appealed from the judgment of the District Court. This 
Court affirmed the judgment for appellants per curiam on December 14, 
1964, without opinion. (JA 6) | 


On January 25,1965, after remand from this Court, the District Court 
entered an amended order directing appellees to convey the real estate 
on terms set by the Court to appellants on February 5, 1965 and setting 
the claim for damages down for trial. (JA 7-8) Settlement did take place 
on that date, two years after the original settlement date. | 


On February 5, 1965, the fair market value of the real estate was 
$1,445,000. (Appellees' appraisal by J. A. Weinberg, Jr., which we do not 
contest. JA 12-13, 15.) This was $355,000 less than the resale price of 
$1,800,000 under appellants' lost contract. ! 


In order to defend against appellees’ action for declaratory judgment 
and obtaina decree of specific performance, and to oppose appellees’ ap- 
peal, appellants were compelled to employ counsel in the District Court 
and this Court. (JA 15) The reasonable value of counsel's services is 
$75,000.00. (JA 23-4) ! 


In the damage case, appellants claimed: 


| 
| 
| 
(a) $355,000 in loss of profit under the lost contract of re- 
| 
sale; | 
| 
| 
| 
| 
| 
| 
| 


(b) interest at 6% on $800,000 from December 4, 1962 to 
February 5, 1965, or $104,000; 


(c) Counsel fees of $75,000. (JA 14) 


Inthe damage case, appellees moved for summary judgment dismis- 
sing the damage claim, and appellants fileda cross- motion for summary 
judgment. (JA 12, 14) On June 30, 1966, the District Court held that 
appellants were "not entitled to recover any damages" as a matter of 
law (JA 24-30 passim), and granted appellees' motion for summary judg- 
ment dismissing the damage claim. (JA 31) 


Appellants have appealed from the grant of summary judgment to 
appellees. 


STATEMENT OF POINTS 


1. The lower court erredin ruling that appellants, as vendees, could 


not recover their economic loss resulting from the refusal of the appel- 
lees, as vendors, to settle under the contract, such refusal being "with- 
out legal justification or excuse", 


2. The lower court erred in ruling that the measure of damages in 
this case was the same as the measure of damages in an action at law, 
under the rule of Quick v. Pointer. 


3. The lower court erred in entering summary judgment under the 
rule of Quick v, Pointer, in the face of the outstanding agreement for the 
resale of the property at a substantially higher figure and the decision 
of this Court in Rogers v, Lion Transfer and Storage Co. 


4. The lower court erred in ruling that this was not an appropriate 
case for the award of attorneys’ fees. 


SUMMARY OF ARGUMENT 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
This appeal presents a novel question, never before decided by this 
Court. | 

| 


| 
What is the measure of damages for delay which a wronged vendee 


may recover, in a specific performance action, in addition to the com- 
pelled conveyance of the property, where the vendor's breach was "with- 


out legal justification or excuse"? | 


1. Appellees' failure to appear at the settlement on December 4, 
1962 and their refusal to convey the real estate was adjudicated by the 
District Court and this Court to have been". . - without legal justifica- 
tion or excuse and a breach of the written agreement of purchase and 
sale." (JA 3-4) | 


| 
Specific performance was granted with the reservation of the ques- 
tion of the damages which the wronged vendees (appellants here) might 
recover. 


| 
The District Judge correctly ruled that "the disappointed vendee 
under such circumstances may be awarded damages forjdelay in addition 
to being granted specific performance." (JA 26) | 


But the District Judge incorrectly ruled that the vendee's damages 
could never include his loss of profits on a resale agreement which was 
lost because of the vendor's default. | 


2. The function and purpose of specific performance is to "balance 
the equities'' between the parties and put the parties, as| nearly as pos- 
sible, in the same position as if there had been no breach by the vendor. 
If there had been no breach, appellants here (the vendees) would have had 
$800,000 in profit on resale immediately after the settlement by the 
vendors with the vendees. This profit was wholly lost by the cancellation 
of the resale agreement, and the property, when ultimately received by 
the vendees in February, 1965, was worth only $1,445,000. Appellants 


therefore lost $355,000 of their gain and all interest on $800,000 for the 
period from December, 1962 to February, 1965. 


3. The authorities are unanimous, except for one decision, that, in 
specific performance cases, the wronged vendee may have both specific 
performance and damages. Many kinds of damages have been allowed 
by the courts, in England, in Canada and in the United States, including 
the loss of profits on lost contracts of resale. 


4. The District Judge ruled that, in the District of Columbia, the 
vendee may never recover such lost profits, and that this has been ad- 
judicated by this Court in Quick v. Pomter, 88 App. D.C. 47, 186 F.2d 
355 (1950). 


The District Judge ruled that, under Quick, the vendee's sole re- 
covery in equity was the same as at law, namely, the difference between 
the contract price and the "fair market value” on the date of breach. 


5. The District Judge failed to note that Quick was an action at law, 
not in equity; that it was an action for money damages and not an action 
for specific performance; and that it was an action where the failure of 
the vendor to settle was because of an inability to make title, not a 
breach "without justification or excuse"’. 


Further, ithe District Judge overlooked this Court's later decision 
in Rogers v. Lion Transfer & Storage Co., 120 App. D.C. 186, 345 F.2d 
80 (1965), which modified the Quick rule by making a resale agreement 
competent evidence of ''fair market value" in actions at law for damages, 
which may not be summarily ignored. 


6. Accordingly, the summary judgment for appellees cannot stand 
on any theory. 


If Quick applies to specific performance cases, the rule of that case 
has been satisfied by the production of evidence of "fair market value" 
vastly greater than the contract price, which the District Judge may not 
ignore, under the Rogers rule. 


If Quick does not apply in specific performance cases, but the equi- 
table rule of “loss of the bargain" is applicable, then appellants are enti- 
tled to reimbursement of their full economic loss attributable to the 
vendors’ breach. 


i 
In either case, the District Judge erred in holding, as a matter of 
law, that appellants could recover no damages whatever under any the- 


ory. 
Appellants are entitled to prove their damages in the court below 

under whichever rule of damages this Court may now decide is applica- 

ble in specific performance cases where the breach by the vendor is 


"without legal justification or excuse". | 


| 
7. Appellants also claimed attorneys' fees which the District Judge 
summarily denied, holding that this was not an appropriate case for the 
grant of attorneys' fees. 


The District Judge erred in this conclusion because he applied the 
rules for attorneys' fees applicable in actions at law. He overlooked the 
decisions of the Supreme Court of the United States that the award of at- 
torneys' fees in federal equity actions is based on wholly different prin- 


ciples, and upon the inherited principles of the English Chancery courts. 


The English decisions and the basic principles of the| Supreme Court 
cases clearly give the chancellor in equity broad power to award attor- 
neys' fees in his discretion, in any action which is "appropriate", re- 
gardless of the rule in actions at law. 


We do not assert that there is any duty to award attdrneys' fees. To 
the contrary, the chancellor must exercise his discretion on equitable 
grounds. All we assert is that the District Judge erred in this case in 
holding that his power as chancellor in equity could be exercised only in 
"rare and unusual" instances and that this case did not fall in that cate- 
gory. We assert that the proper standard permits the chancellor to ex- 


ercise his discretionin any case which is "appropriate", which is a very 
different standard and that this case falls squarely within that standard. 


The District Judge never exercised his discretion in this case be- 
cause he felt that the case was beyond the bounds of his discretionary 
power, which ''constrained" him to a negative judgment. We urge this 
Court to remand the case to the chancellor with instructions that this is 
an "appropriate" case in which he may exercise his discretion. 


ARGUMENT 


(A) Preliminary comment 


This is an appeal from the grant of summary judgment to the appel- 
lees in the court below. Appellants had filed a cross-motion for sum- 
mary judgment, which was, of course, rejected, but no appeal has been 
taken from this rejection. 


This appeal is confined exclusively to the reversal of the summary 
judgment granted to the appellees and to the remand of the case to the 
court below for a ''day in court” to appellants on the merits of their 
claims for damages. 


Since this is a summary judgment case, the facts are stipulated for 
purposes of the motion and the appellees cannot, in this Court, deny the 
facts as found by the court below. If they do deny any of the facts, they 
will instantly create issues of fact which will automatically defeat sum- 
mary judgment and compel a reversal. 


Therefore, for purposes of this brief, we will state the facts as 
stated in the respective statements of counsel under Rule 9(h) of the 
court below (JA 13-6), and in the opinion of Judge Holtzoff (JA 24-8), 
without prefacing each statement with the phrase — ''For the purposes 
of this summary judgment proceeding, it is admitted that... ." 


It is interesting that the important question raised in this appeal has 
never before been decided by this Court for this Circuit. 


Judge Holtzoff expressed it well in the opening paragraph of his 
opinion: | 

"The problem is whether a vendee may recover dam- 

ages for delay in addition to being awarded specific per- 
formance, if the vendor declines to convey the property; 

and, if so, what is the measure of damages forithe delay. 

This subject is of novel impression in this juriisdiction." 

(JA 24) 


Therefore, this case will be written on a clean slate by this Court. 


Judge Holtzoff was sympathetic to the position taken by us in the 
argument before him. We asked him to follow the English precedents 
and the overwhelming majority American rule. However, he felt "'con- 
strained" to decide against us by his understanding of this Court's deci- 
sion in Quick v. Pointer, 88 App. D.C. 47, 186 F.2d 355) (1950) and of the 
general principle of damages stated in that case. (JA 29) 


That case was an action at law for damages where the breach was 
the result of an innocent inability of the vendor to make title. It was not 
a specific performance case and not an action in equity; it did not deal in 
any way with the extent of the relief to be given in equity to a wronged 
vendee against a vendor who, "without legal justification or excuse," 
fails and refuses to settle under his contract. 


Since the field is open wide for decision, we will rely less on the 
precedents in other jurisdictions, than on the questions |of equitable pol- 
icy which we will urge this Court to apply. | 


(B) The essential nature of the problem | 


The great classic on specific performance is the book written in 
1858 by Mr. Fry when he was an equity barrister in Lincoln's Inn, and 
prior to his elevation to the bench. Fry, "Specific Performance" (5th 
Ed. 1911). | 
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In his opening chapter he explains that the doctrine of specific per- 
formance did not come from the common-law, but rather from the eccle- 
siastical courts, which enforcedthe medieval "pledge of faith" of a prom- 
issor by compelling performance under threat of excommunication. He 
points out that the common-law courts never undertook such jurisdiction 
and, to the contrary, jealously sought to prevent the chancery courts 
from assuming this jurisdiction in the days of Henry VI and Edward IV, 
on the ground that the remedy for damages at law for breach of contract 
was adequate. But, as Fry says, the remedy of specific performance — 


"would be a necessity to anything like a civilized 
system of law''. (§ 37) 


The remedy of specific performance in equity is needed for the basic 
reason that conventional money damages in an action at law may not be 
the "perfect measure of the injury"’ from the breach. 


However, Fry carefully points out, in § 3: 


"To say, as is above said, that the Courts enforce 
actual execution according to the stipulations and terms 
of the contractis not quite exact: for the Court rarely, 
if ever, interferes until the time for performance has 
passed; and default been made: consequently the per- 
formance enforced by the Court is almost always be- 
hind tirne as compared with due performance voluntar- 
ily yielded". 


The obvious result of this lapse of time is that the vendee gets his 
property late. What happens as the result of this delay? The over- 
whelming rule in England, Canada and the United States is that the Chan- 
cellor, in addition to requiring the defaulting vendor to perform, will 
award the wronged vendee the damages which have accrued by reason of 
the vendor's delay in performance. 


The rule is frequently stated in the terms of reconstituting the con- 
veyance on a retroactive basis. 


Judge Holtzoff stated it as: | 


. placing the vendee in the position that he would 
have occupied had the contract been performed." (JA 
28) 


| 

Appellees' counsel in the court below used three different formula- 
tions: 

". .. in order to relate the performance back to the 

proper day... ." 


. the contract is being enforced retrospectively 


and the equities adjusted accordingly.” | 


"Actually, what the purchaser is entitled to is the 
enforcement of the equities of the parties in such a 
manner as to put them as nearly as possible/in the 
position they would have occupied had the conveyance 
been made when required by the contract." 


81 C.J.S. Specific Performance, § 162(b), p. 770, uses the phrase: 


",..the court will, asfaras possible, place the par- 
ties in the situation in which they would have been if Bae 
contract had been performed according to its terms...", 


citing the leading case of Worrall v. Munn, 38 N. Y. 137 
(1868). 


The choice between these various formulations of the rule is not 
important. They all state the same general principle. ! 


It is rather obvious that a conveyance of land in February, 1965 will 
not necessarily, of itself, be the exact equivalent of a conveyance of that 
same land in December, 1962, and that something more than the raw con- 
veyance at the later date will be required to "balance the) equities" be- 


tween the parties, | 


This Court has never before decided exactly what that "something 
more" should be. This case presents that opportunity. 


(C) What was the situation of the parties 
on December 4, 1962? 


This being a successful motion for summary judgment by the appel- 
lees, the case comes to this Court on the basis of a concession by the 
appellees on all factual questions raised in the record. 


Appellees therefore have agreed, for purposes of the motion, that 
Wolf et al., appellants, on December 4, 1962, had a binding and effective 
agreement of resale in their favor for the premises at the price of 
$1,800,000. (JA 15) Judge Holtzoff so assumed, for the purpose of his 
ruling on summary judgment (JA 27), saying: 

"As a result of the delay in performance, however, 
the plaintiffs had to forego an opportunity to re-sell the 


property for $1,800,000 for which they had a definite 
contract or commitment." (Emphasis eapehed: ) 


ana further (JA 25): 


"Because of the delay in performance, however, the 
prospective purchaser withdrew from the contract of 
re-sale, as he had the right to do.” - 


(D) How can we put the parties in that same situation as 
of February, 1965, more than two years later? 


If the theory of specific performance is to put the parties as nearly 
as possible in the same position they would have been in had the contract 
been fully performed on the day of performance, what would have hap- 
pened on December 4, 1962 if the Cohens had settled as they should have 
under the contract. 


On December 4, 1962, Wolf et al. would have paid the Cohens 
$1,000,000 and the Cohens would have had that amount. Wolf etal. would 
have immediately performed their resale agreement and would have had 
$1,800,000. Wolf et al. would have had no personal responsibility for the 
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carrying charges of the property for the future; they would have been 


borne by the resale purchasers. : 


| 
Of the $1,800,000 which Wolf et al. would have received, $1,000,000 
would merely have been reimbursement of the amount they paid to the 
Cohens, but the remaining $800,000 was clear profit in their peckets. 


This amount would have been available tothem immediately for their 
economic use. | 
| 
It is admitted for purpose of this motion, that, solely because of the 


Cohens' default, they lost this resale agreement and they lost this profit. 


Eventually the Cohens, after the fiercest resistance up to this 
Court, were forced to convey the property to Wolf et al. in February, 
1965. At that time the property was worth $1,445,000, as appraised by 
the Cohens’ appraisers, with which we agree and to which we take no 


a | 
exception. | 


How then do we compare the position of Wolf et al. after a settlement 
in February, 1965 with their position after a settlement in December, 
1962? What economic loss have they suffered as the sole result of the 
delay? What, if anything, should they now receive from the Cohens to 


equalize that economic loss? | 


On the basis of the resale agreement, Wolf et al. would have hada 
clear profit of $800,000 immediately after a December, 1962 settlement 
and conveyance. This would have been available for investment and in- 
come earnings. But, on the basis of a February, 1965 settlement and 
conveyance, they have lost the entire profit and two years and two months 
of income earnings in it but have gained the admitted increment in value 
of the land of $445,000. This is a clear net loss of 100% : of the income 
earnings and $355,000 of the profit itself, ascribable to nothing but the 
delay resulting from the Cohens' unjustified and inexcusable refusal to 
settle in December, 1962. If the function of specific performance is to 
"do equity" between the parties and to place them as nearly as possible 
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in the position in which they would have been but for the vendor's default, 
why should Wolf et al. absorb 100% of this economic loss and why should 
the Cohens go scot-free from any penalty for their unjustified action? 


Judge Holtzoff says that ''a danger of speculative or problematical 
claims is lurking in such a doctrine". (JA 28) But this is confusing the 
right of recovery with the claimant's burden of proof and burden of evi- 
dence. If the Judge means that the claimant must carefully and fully 
prove the resale agreement and the loss of the profit, in order to con- 
vince the Chancellor that he is entitled to equitable relief, there is little 
room for disagreement. Butif the Judge means that every claimant must 
be denied relief,;no matter how well he proves his case, because it is 
possible insome other case that some other Chancellor might negligently 
permit anunjustified claim, heis contravening the true equitable purpose 
of specific performance, and is exonerating the defaulting vendor from 
any liability or responsibility for his unjustified act. Further, he is sad- 
dling the innocent and wronged vendee with all the economic losses that 
result from the vendor's action, a strange result in equity. 


Appellees argued inthe court below, and will undoubtedly argue here, 
that an accounting between the parties for the earnings and expenses of 
the property during the period of default is the sole remedy. That is to 
say, the vendor is to be considered as lawfully in possessionas the agent 
or trustee for the vendee and therefore has no duty except to account for 
his stewardship. But the fallacy here is that the vendor is in wrongful 
possession and refuses to surrender possession until the court forces 
him to do so. Why should the vendor in wrongful possession have his 
liability to the vendee limited to the amount he would have to pay to the 
vendee if he were in vightful possession, and no more? 


We do not ask this Court to lay down a hard and fast rule that, in 
every case of specific performance, the wronged buyer is entitledtoloss 
of profits from a lost resale. There may be many cases where this may 
not properly “balance the equities". It may very well be that the failure 
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of the seller to convey may be "innocent", that is, it may be due to fac- 
tors beyond his control, or the seller's failure may be excused on other 
grounds. Supervening impossibility of performance may’ be present; or 
the buyer himself may have done something to affect his own position; 

or the buyer may be found guilty of "unclean" hands; or any of the other 
manifold equitable defenses may be present. | 


The error of Judge Holtzoff, in our opinion, was in his ruling that 
the loss of profit may never be recovered in any specific performance 
case, and that this Court so decided in Quick v. Poiter, ‘which was not 
a specific performance case at all, and which we will discuss below. 

| 


We assert, and this is the purpose of this appeal, that the general 
principles of specific performance, of the "balancing of equities" and of 
the performance of the contract retrospectively to the settlement date 
fixed in the contract, necessitate the allowance to the wronged vendee of 
his economic benefits from the contract. 


To deprive him of all such economic benefit and to exonerate the 
defaulting vendor from any liability for his breach is dangerous doctrine 
for specific performance cases. It invites defaults, because it tells the 
vendor that he can, without justification or excuse, break his contract 
with minimum risk. All he will have to do is to account for the income 
and expenses of the property during the period of default, and no more. 

| 


If this is the correct rule, what happens to the doctrine that the in- 
nocent and wronged vendee is to be put into the same position as if the 
vendor had faithfully performed on the date of settlement fixed in the 
contract ? | 


(E) The authorities support appellants' position 

Judge Holtzoff began by reviewing the authorities in other jurisdic- 

tions (JA 26) and had no difficulty in concluding that the wronged vendee 

is entitled to damages for delay, in addition to specific performance. He 
| 
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points out that there is only one case in the United States that denies this, 
a decision of an intermediate appellate court in Dlinois. He does not 
suggest that the law of the District is any different, and we concur. Our 
difference arises as to what those "damages for delay" should include. 


In addition to the list of jurisdictions which Judge Holtzoff mentions, 
the following additional jurisdictions recognize the right of the wronged 
vendee to have damages in addition to specific performance. 


California — Jones v. Leland, 77 Cal. App. 2d 770, 176 P.2d 764 
(1947); Christensen v. Slawter, 173 Cal. App. 2d 325, 343 P.2d 341, 74 
A.L.R.2d 567 (1959). 


Connecticut — Lombardi v. Laudati, 124 Conn. 569, 200 A. 1019 
(1938). 


Montana — Hughes v. Melby, 135 Mont. 284, 340 P.2d 511 (1959). 
North Dakota — Beddow v. Flage, 22 N.D. 53, 132 N.W. 637 (1911). 
Utah — Wagner v, Anderson, 122 Utah 403, 250 P.2d 577 (1952). 


Every one of these cases in the United States, Canada and England 
appears to recognize that these "damages for delay" are to be computed 
in specific performance cases on the value of the "loss of the bargain", 
i.e. the economic loss which the vendee has suffered because of the vend- 
or's default. 


The cases have considered and allowed different kinds of "damages 
for delay”. 


Jaques v. Millar [1877] L.R. 6 Ch. 153, the leading case decided by 
Lord Justice Fry, allowed the vendee's loss of profits from his lost Op- 
portunity to use the property for an oil refining business during the pe- 
riod of delay, despite the speculative nature of such damages. 


Royal Bristol Permanent Building Society v. Bomash [1887] L.R. 6 
Ch. 390, allowed the vendee his loss of rent (without set-off) resulting 
from the cancellation of a lease by a prospective tenant. 
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Phillips v. Lamdin [1949] 2 K.B. 33, allowed the vendee her damages 


due to loss of her professional income because she had no office due to 
the vendor's default. 


dbnes v. Gardiner [1902] 1 Ch. 191, allowed the vendee the estimated 
profits from the loss of income from prospective tenants of improvements 
which the vendee planned to make to the property. 


Forest v. Solloway [1928] 3 Dom. L.R. 374, 62 O.L.R. 341, allowed 
the vendee his estimated loss of brokerage commissions from the stock 
exchange seat which was the subject matter of the specific performance. 

Oklahoma Natural Gas Corp. v. Municipal Gas Co., 38 F.2d 444 (10 


Cir. 1930), allowed the loss of profits from the sale of gas that was lost 
| 
as the result of the delay. 


Crahane v. Swan, 212 Ore. 143, 318 P.2d 942 (1957), allowed theloss 
| 
of profits from lost sales of timber from the property. | 


The combined research of appellants and appellees'and Judge Holtz- 
off has yielded only three reported cases where the exact question of the 
loss of profits from resale in a specific performance case were consid- 


ered. Two cases allowed recovery; one refused it. 


In McVay v. Castenara, 156 Miss. 785, 126 So. 832 | (1930), the par- 
ties had entered into a contract for the sale of realty for $35,000, settle- 
ment being set for January 4, 1926. Prior to the date of settlement, the 
vendee entered into a contract to resell the realty to,a third party on 
February 1, 1926 for $45,000. When the vendor did not convey on Janu- 
ary 4, the vendee sued for specific performance, which he did not obtain 
until fifteen months later upon a mandate from the Supreme Court of 
Mississippi, 152 Miss. 106, 119 So. 155 (1928). The vendee then tried to 
complete his deal with the third party, who during the course of the liti- 
gation, had changed his mind. Unable to realize his expected profit of 
$10,000, the vendee then sued for damages. The trial court dismissed 
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on the ground that the vendee could not split his cause of action. The 
Supreme Court reversed and ordered the entry of judgment for the 
vendee for $10,000 plus interest at six percent from the date upon which 
the vendee could have resold the property to the third party, February 1, 
1926. (156 Miss. 785, 126 So. 832). 


In Beddow v, Flage, 22 N.D. 53, 132 N.W. 637 (1911), the vendee no- 
tified the vendor that he would exercise his option to purchase realty at 
a Stipulated price of $4,800 on December 27, 1905. Prior to that date, 
the vendee contracted to resell the realty toa third person for $7,200 on 
January 1, 1906. Because of the refusal by the vendor to convey on De- 
cember 27, the 'vendee lost his sale tothe third party and was compelled 
to pay $500 in settlement of the third party's claim for damages. The 
Supreme Court of North Dakota affirmedanaward to the vendee of $2,900, 
in addition to specific performance, representing the $2,400 loss of profit 
and the $500 paid in settlement. 


In Lynch v. Wright, 94 Fed, 703 (S.D. N.Y. 1899), the loss of the 
resale profit was correctly refused, because of the obvious failure of 
proof. As the District Judge said: 


"The evidence as to such alleged sale is uncertain 
and insufficient. The contract is not offered in evi- 
dence, |and it does not definitely appear what the writ- 
ten agreement was which is said to have been lost, 
nor why no copy thereof was produced by complain- 
ant." 


The District Judge then adds a dictum that such damages were, in 
any event, "remote and speculative in character" and that such damages 


"can only be recovered where the contract for re- 
sale was brought to the knowledge of the defendant, 
and where; by reason of his special knowledge of the 
circumstances, he impliedly undertakes, in case of 
his failure to make the conveyance, to pay such spe- 
cial damages by way of indemnity."" (Emphasis sup- 
plied.) 
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| 
For reasons which we will now develop, it makes nodifference which 
line of authority this Court chooses to follow. In either'case, the sum- 
mary judgment for the appellees must be reversed. 


(F) Quick v. Pointer and Rogers v. Lion Transfer 
& Storage Co. 


Judge Holtzoff felt that his hands were tied by | decision of this 
Court in Quick v. Pointer, 88 App. D.C. 47, 186 F.2d 355 (1950). The 
opinion is very brief and we reproduce it in full. 

"PRETTYMAN, Circuit Judge. 


"This is an appeal from a judgment of the District 
Court for damages for breach of a contract to Sell real 
estate and for a real estate agent's commission. The 
contract was for a price of $16,000. Ten days after the 
contract was made, and before settlement day, the pur- 
chaser made a contract for a resale at $19, 500. It then 
appeared that the original vendor did not have title, be- 
ing part but not full owner of the property. His vendee 
sued. The trial court, without other evidence as to dam- 
ages and without other finding on the point, gave judg- 
ment for $3,500, the difference between the i ae in the 
two contracts. 


"The established rule in this jurisdiction is les dam- 
ages under these circumstances are the difference be- 
tween the conbract price and the fair market value of 
the property.) No mention of fair market value appears 
in this record, either in the evidence or in the findings. 
The judgment for the vendee must therefore be reversed 
on that point. | 

| 

"There was sufficient evidence to support the trial 
court's conclusion that the real estate agent produced a 
buyer ready, able and willing to buy. That was all the 
agent had to do in order to become entitled to his com- 
mission. The dispute as to whether he knew | that his 
client was not full owner of the property was an issue 
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of fact;upon which the evidence conflicted. The judg- 
ment as to the commission is affirmed. 


"Affirmed in part and reversed in part. 


"1. Peoples Mortg. Corporation v. Bedrosian, 1946, 81 U.S. 
App. D.C. 69, 154 F.2d 332; Bedrosian v. Peoples Mortgage 
Corporation, 1950, 87 U.S. App. D.C. 7, 182 F.2d 395; Thomp- 
son v. Rector, 1948, 83 U.S. App. D.C. 371, 170 F.2d 167." 


Of the three cases cited in the footnote to the opinion, the first two were 
actions for damages for breach of a lease and the third was anaction for 


damages for breach of warranty to qualify the premises for a restaurant 
license. 


First, it will be noted that Quick v. Pointer was an actionatlaw and 
not anactionfor specific performance. The issue before the court was 
not the balancing of equities between the vendor and the vendee, nor the 


determination of the nature of the "damages for delay" where the ven- 
dor's breach was found to be "without justification or excuse". The 
issue was the measure of damages in a conventional action at law for 
breach of contract. 


Second, it will be noted that the breach by the vendor was the "inno- 
cent" inability to make title, and not the deliberate failure to settle 
"without justification or excuse". 


The inapplicability of Quick v. Pointer to a specific performance 
case is apparent. 


By definition, if the vendor cannot make title, specific performance 
is mmpossible. No court can vest a good title in a vendee if the vendor 
does not have it.) Accordingly, in such a case the vendee has no remedy 
except an action at law for money damages and there is no question of 
"damages for delay" during a period of delayed, but ultimate, perform- 


a1 


| 
ance. In an action at law, the damages for breach of contract are norm- 
ally the difference between the contract price and the fair market value. 
In Quick v. Pointer, this Court applied that rule, in an action at law, to 
a contract to sell real estate, where specific performance was impos- 
sible. We need not argue here whether this Court might adopt a differ- 
ent rule, if the matter were re-submitted in another case, in which the 
vendee sued at law, but the vendor's breach was inexcusable. 


The point is that the situation in equity is wholly different. Instead 
of specific performance being impossible, it is in fact granted. Instead 
of the vendor having no title, he has good title. Instead of having some 
excuse for non-performance, the vendor has no excuse at all. As the 
appellees must concede, the question in equity is how to compensate for 
the vendor's unjustified delay and his resistance to the specific per- 
formance action. Why should the legal measure of damages, where 
specific performance is impossible, regulate the "balancing of the 
equities" where performance was always possible and specific per- 
formance is ultimately granted in equity, but long after 'the due date? 


Responsibility in equity is frequently different from responsibility 
in actions at law. Equity developed because the law was inadequate or 
incapable of granting an adequate remedy. The fact that a defaulting 
party may be compelled to do things in equity that he cannot be com- 
pelled to do at law should be no surprise to either counsel or the judge. 


Some of the authorities (the so-called ''English rule") also distin- 
quish between two kinds of breach in fixing the liability of the vendor. 
If the vendor cannot settle, even if he wants to, because) of an "innocent" 
failure of his title his liability to the vendee will be relatively re- 
strained. But if the vendor can settle, but fails to do so without justifi- 
cation or excuse, as, for example, where he wants to get out of his bar- 
gain and make a better one, the courts do not hesitate to impose upon 
him the full measure of the vendee's economic loss. | 
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Other authorities (the so-called "American rule") pay no attention 
to the motives of the vendor and apply the full measure of damages in 
every case, giving the wronged vendee his full economic loss. 


The two alternatives are discussed in McCormick on Damages, p. 
692 § 180, and in the lengthy opinion in Crahane v. Swan, supra. See 
also McCormick on Damages, p. 680 8 177; 48 A.L.R. 14, 17; 68 A.L.R. 
140. 


Judge Holtzoff failed to note any distinction in the measure of dam- 
ages between an innocent breach on the one hand, and the unjustifiable 
and inexcusable breach on the other. He failed to note the factual back- 
ground in Quick'v. Pointer. Instead, he held that when a seller without 
justification or excuse refuses to perform a contract for the sale of real 
estate, the measure of damages to be awarded the wronged purchaser 
is the same as when the seller's breach is caused by his innocent in- 
ability to convey good title. 


Quick v. Pointer does not require this. In that case, the default was 
admittedly because of a defect of title, not because of an inexcusable re- 
fusal to convey.: In limiting the damages to the conventional measure of 
damages in breach of contract cases, this Court was applying the Eng- 
lish rule of damages, rather than the American rule. Therefore, when 
the converse factual situation arises, i.e. the inexcusable refusal to 
settle on the part of a vendor who can settle, the consistent application 
of the English rule leads to a different standard of damages and the loss 
of profits (or the "loss of the bargain" if this formulation is preferred) 
becomes the relevant measure of damages. Jones v. Gardiner, supra, 
says this explicitly. 


Our position is easy to state. It makes no difference whether this 
Court applies the American rule, like the majority of the American 
courts, or adheres to the English rule, as in Quick v. Pomter. In either 
case the result is the same. Under both the English and the American 
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rules, if the vendors' breach is inexcusable, the vendees are entitled in 
equity to the full "loss of the bargain", the full reimbursement of their 
economic loss from the vendors' inexcusable refusal to convey in De- 
cember, 1962. | 


But, in addition, even if this Court rejects the foregoing analysis 
and distinction of Quick v. Pointer and applies the rule of that case to 
the present controversy, the grant of summary judgment was wrong and 
must be reversed, on an entirely different ground. | 


Quick v. Pointer asserts that the measure of damages shall be the 
difference between the contract price and the "fair market value" on 
the date of settlement. In March of last year, this Court decided Rogers 
v, Lion Transfer and Storage Co., 120 App. D.C. 186, 345 F.2d 80. That 
case squarely decided that, in determining the "fair market value" under 
the Quick v. Pointer rule, a "contemporaneous bona fide" resale con- 
tract is evidence of the "fair market value". The lower court, just as 
in the present case, rejected the resale agreement, and this Court re- 
versed, saying: 


"The correct rule is that some weight should be 
given to contemporaneous bona fide sales ... 4" 


This is conventional doctrine; bona fide sales betwéen a willing 
buyer and a willing seller are always evidence of "fair market value". 
See 92 C.J.S., Vendor and Purchaser, 650-1, §§ 598-9; 31A C.J.S., Evi- 
dence 464-9 § 182(2) and the mass of cases there cited; Restatement of 
Contracts, § 329 comment d. The Appellate Division in New York, Lane 
Bryant, Inc. v. Tax Commissioner of the City of New York 249 N.Y.S.24 
994 (1964), describes such a sale as the "very best evidence" of true 


value. 


Judge Holtzoff found as a fact that Wolf et al. had a "definite con- 
tract or commitment" for $1,800,000, which they lost because of the 
Cohens' "delay in performance". This Court decided, in Rogers, that 
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in applying the Quick rule, such a contemporaneous bona fide sale is 
evidence of "fair market value” and "some weight" must be given to it. 
If this be so, then how could Judge Holtzoff apply the Quick rule and at 
the same time give summary judgment for the Cohens ? 


Under the Quick rule, the wronged vendee can recover the differ- 
ence between the contract price and the "fair market value" on the date 
fixed in the contract for settlement. 


Judge Holtzoff concedes that the contract price was $1,000,000 and 
that the contemporaneous resale contract was for $1,800,000, a figure 
to which Rogers requires him to give "some weight". How then can he, 
without a full trial, wholly reject that resale agreement and hold that, 
under Quick, Wolf, et al., have proved no damages whatever ? 


It seems clear that Judge Holtzoff misapplied Quick and Rogers by 
ignoring the evidentiary value of the resale agreement as evidence of 
the "fair market value” as of the date of settlement, December 4, 1962, 
a fact in the record which made summary judgment for the Cohens im- 
possible. 


We urge this Court to hold that, for the reasons discussed above, 
Quick is not the guiding rule for this case. However, if this Court holds 
that it does govern, then the summary judgment in favor of the Cohens 
is wrong because Judge Holtzoff rejected out of hand the "fair market 
value" evidentiary value of the resale contract which he was required 
to consider under the rule of Rogers. 


In summary, our position is that Quick v. Poimter did not "con- 
strain" Judge Holtzoff to decide reluctantly that he could grant no relief 
as a matter of law. 


(1) Quick was an action at law, not an action for specific perfor- 
mance. 


(2) Quick was a case of the "innocent" vendor, where title failed 
and specific performance was impossible. 
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(3) Quick requires proof of fair market value on the date for settle- 

ment fixed in the contract, and competent evidence of that value was sub- 
| 

mitted below, in conformity with the rule of Rogers. 


(G) Summary on Loss of Profits 


We do not assert that loss of profit from resale and interest thereon 
must be awarded in every specific performance case. Nor do we assert 
that loss of profit on resale and interest thereon may be awarded in the 
absence of full and proper proof. All we assert is that loss of profit 
from resale and interest thereon is not to be automatically denied in 
equity in every case, as matter of general principle, no matter what the 
facts may be and what the claimant may prove, and this is what Judge 
Holtzoff has done under the alleged "constraint" of Quick v. Pointer. 


We further assert that, even if the rule of Quick 2. Pointer applies, 
the summary judgment must be reversed, because appellants did pro- 
duce evidence of the fair market value of the property on December 4, 
1962, if that is relevant, and the essential facts respecting the "special 
knowledge" of the Cohens with respect to intended use of the property 
have never been developed, if they are relevant. 


We urge this Court to lay down the general principle that the default- 
ing vendor, where specific performance is granted to the vendee because 
the default is "without legal justification or excuse", is liable as "dam- 
ages for delay" for the vendee's loss of profits from resale and interest 
thereon. We urge this Court to reverse the summary judgment and re- 
mand the case for further proceedings pursuant to this general equitable 
principle. | 


In the alternative, if this Court declines the foregoing and decides 
that the legal doctrine of Quick v. Pointer is applicable, we urge this 
Court to reverse the summary judgment and remand the case for fur- 


ther proceedings under the rule of that case, as supplemented by Rogers. 
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We must candidly point out that the choice between the "equitable" 
and the "legal" route may make a substantial difference in the ultimate 
recovery by a wronged vendee. 


To illustrate, in this case under the "equitable" doctrine, if Wolf 
et al. are entitled, as "damages for delay", to the full economic "loss 
of the bargain", their recovery, upon proof of their resale agreement, 
will give them, as lost profits, the full amount claimed, namely, $355,000 
plus interest on $800,000 (see pages 12-15, supra). 


On the other hand, under the stricter "legal" doctrine, their recov- 
ery will be limited to the difference between the contract price and the 
"fair market value" on December 4, 1962. Here, the $1,800,000 resale 
price is only "some evidence" of that market value and the court below 
might eventually decide that the market value was some much lower 
figure, resulting in a substantially lower recovery. 


We strongly urge this Court to treat this case for what it is, an 
action in equity where the Court is to determine the basis for ''damages 
for delay" in specific performance, to "balance the equities" of the par- 
ties, and to place the full economic loss from the inexcusable breach 
upon the defaulting seller and not upon the wronged purchaser. 


(H) Appellants Are Entitled To Counsel Fees 


Here, again, there is no direct precedent in this Court and the de- 
cision may be written on a clean slate. 


The decision of Judge Holtzoff on the question of attorneys’ fees 
was founded on a misconception of the power and authority of the chan- 
cellor in a federal equity action. 


A reading of his opinion (JA 29-30) shows his preoccupation with 
the problem of the grant of attorneys' fees in actions at law in the United 
States and the problem of the imposition of the defendant's counsel fees 
upon an unsuccessful plaintiff. He failed to note that this was an equity 
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action and that the question was the award of a plaintiff’ s counsel fees 
against an unsuccessful defendant, in specific performance, where the 
defendant's refusal to settle has been found to be "without legal justifi- 
cation or excuse". 


Judge Holtzoff discusses the problem against the background that 
fees are not to be awarded except where there is some|exception "by 
statute or by contract" (JA 30), and on the philosophy of the Supreme 
Court's decision in Farmer v, Arabian American Oil Co., 379 U.S. 227 
(1964). ! 


Finally he lays down a rule that fees may not be allowed except in 
"rare and unusual instances", (JA 30) and that this case does not fall in 
that category. 


Judge Holtzoff overlooked the fact that there is a separate rule on 
counsel fees in federal equity cases which differentiates the other au- 
thorities. The Supreme Court stated this rule, and its historic English 
chancery antecedents, in Sprague v. Ticonic Bank, 307 hi 161, 164-5 
(1939). 


| 
| 
"Allowance of such costs in appropriate situations 

is part of the historic equity jurisdiction of the federal 
courts. The suits 'in equity’ of which these courts were 
given ‘cognizance’ ever since the First Judiciary Act, 
constituted that body of remedies, procedures and prac- 
tices which theretofore had been evolved in the English 
Court of Chancery, subject, of course, to modifications 
by Congress, e.g., Michaelson v. United States, 266 U.S. 
42. The sources bearing on eighteenth-century English 
practice— 'reports and manuals'— uniformly support 
the power not only to give a fixed allowance fdr the va- 
rious steps in a suit, what are known as costs) ‘between 
party and party,’ but also as much of the entire expenses 
of the litigation of one of the parties as fair justice to 
the other party will permit, technically known as costs 
‘as between solicitor and client.'" 
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The Supreme Court could not have more clearly stated that the 
power to grant counsel fees in federal equity cases is wholly different 
from any rule of "costs" in actions at law, and that the English rule is 
the foundation and the precedent. 


As recentlyjas 1962, the Supreme Court re-affirmed the rule that 
allowance of counsel fees is an incident of federal equity jurisdiction. 
In Vaughan v, Atkinson, 369 U.S. 527, rehearing denied, 370 U.S. 965, 
the Court said (369 U.S. at 530): 


"Counsel fees have been awarded in equity actions, 
as where Negroes were required to bring suit against 
a labor union to prevent discrimination. Rolax v. At- 
lantic Coast Line R. Co., 186 F.2d 473, 481. As we 
stated in Sprague v. Ticonic Bank, 307 U.S. 161, 164, 
allowance of counsel fees and other expenses entailed 
by litigation, but not included in the ordinary taxable 
costs regulated by statute, is ‘part of the historic 
equity jurisdiction of the federal courts.'" 


Actually, in Vaughan, the Supreme Court went one step further. It 
held, in an action m7 admiralty, not in equity, that a deliberate breach 
by a shipowner of his contractual duty to pay a seaman maintenance and 
cure, made attorney's fees a distinct element of damages in the sea- 
man's action on the contract. 


If the existence of a deliberate breach of contract by a shipowner 
entitles a seaman to recover counsel fees as a successful plaintiff, 
should not a refusal to settle by a vendor of real estate under his con- 
tract "without justification or excuse" fall in the same category? 


Judge Holtzoff ignored the Supreme Court decisions which we have 
quoted above and relied upon the later decision in Farmer v. Arabian 
American Oil Co., supra, That case has nothing to do with the question 
at hand. 


It was not an equity action; it was an action at law for simple breach 
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of a contract of employment. It was nota federal action; it was a state 
court action which had been removed on diversity grounds. It was not 
a claim for counsel fees by a successful plaintiff; it was a claim for wit- 
ness expenses by a successful defendant against an unsuccessful plaintiff. 


Mr. Justice Black's majority opinion deals only with the meaning 
and effect of Fed. R.C.P. Nos. 45(e) and 54 and of 28 U.S.C. § 1920 (3) 
and § 1821, dealing with witness fees and the taxation of costs. 


The court emphasizes that the Rules of Civil Procedure are de- 
signed to keep down a plaintiff's costs, so that plaintiffs will not be dis- 
couraged from bringing meritorious cases because they fear they will 
be mulcted if they lose. 


| 
Mr. Justice Goldberg concurred, differing slightly from the major- 
ity in the interpretation of the 100-mile rule of Fed. R.C.P. No. 45 (e). 
He also supported the dissenting judges in the Court of Appeals, 
who were deeply concerned about stating a rule that the unsuccessful 
plaintiff must reimburse the defendant, which would atpecurag® plain- 


tiffs from bringing meritorious cases. 


Farmer speaks about what a plaintiff should pay if Ine loses. The 
issue in the present case is what a plaintiff should recover if he wis. 
The rules obviously are not identical. 


Farmer speaks about the rule applicable in actions at law. The is- 
sue in the present case is the rule applicable in actions in equity. The 


rules obviously are not identical. 


There is no word in Farmer regarding the federal |rule for counsel 
fees in actions in equity. That rule is still the rule of Sprague and 
Vaughan, supra, broadly applying the English precereue and the dis- 
cretion of the Chancellor. 


Under the Sprague rule, is an equity action for ine performance 
an "appropriate" case for the award of counsel fees where the defendant 
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has breached his contract "without justification or excuse"? No fed- 
eral appellate court has yet decided this question. 


To the extent that the English precedents are relevant under the 
special rule of federal equity cases, we note that the English Chancery 
courts award counsel fees in cases of specific performance of contracts 
for the sale of realty. Reed v. Gray, [1952] Ch.D. 337, 338; Taylor v. 
Brown, [1839] 2 Beav. 180, 184. 


A state case exactly in point is Wagner v. Anderson 122 Ut. 403, 
250 P.2d 577 (1952). Plaintiff sued for specific performance of a con- 
tract for the sale of realty, and for damages and attorneys’ fees. After 
the filing of suit, defendant conveyed to plaintiff and moved to dismiss 
the suit as moot. The trial court granted the motion, and plaintiff ap- 
pealed. The Supreme Court of Utah reversed and remanded, holding 
that plaintiff was entitled to special damages and attorneys' fees if de- 
fendant's delay was wrongful. 250 P.2d at 579-580. 


At the risk of repetition, we present this case in a very narrow com- 
pass. 


We do not and cannot contend that the District judge must award at- 
torneys' fees to appellants. The discretion is the Court's, not ours. 


We contend that Judge Holtzoff was wrong in the standards which he 
set for himself as the basis for his exercise of his discretion. He felt 
that his discretion was limited to "rare and unusual instances" only. He 
felt that this was not such a case. Therefore he was "constrained", as 
he put it (JA 30), to reject any claim for attorneys' fees. 


In other words, he never exercised his discretion at all. Rather, 
he held that he had no discretion in this case, because it was outside the 
permissible limits. 


We submit that Judge Holtzoff set himself too strict a standard. The 
correct standard is the standard of Sprague, supra. The question is sim- 
’ ply — is this situation "appropriate" for the allowance of attorneys' fees? 
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Vaughan, supra, already has adjudicated the "appropriateness" of 
the award of attorneys’ fees to a successful plaintiff, under equitable 
principles, where there has been a "deliberate" breach of contract. In 
the present case, the word "deliberate" does not appear, but the alter- 
native phrase "without legal justification or excuse" appears. Is there 
any substantive difference which would make one case “appropriate” 
and the other wholly "inappropriate"? | 


Judge Holtzoff dismissed the claim for counsel fees summarily, by 
holding in effect that he had no power to award theml and was "con- 
strained" to withhold the exercise of his discretion. This, we submit, 
was error. 


We think this is a strong case for the exercise of the District judge's 
discretion in favor of an award of attorneys’ fees. 


The refusal of the Cohens to convey was not accidental or unintended 
and"... was without legal justification or excuse". Equity "delights to 
do justice, and that not by halves". Appellants were required to employ 
counsel in the District Court and in this Court because of appellees’ un- 
justifiable action. The economic burden of this litigation should fall on 
appellees, not appellants. | 


CONCLUSION | 

| 
For the reasons heretofore given, we respectfully request this Court 

to reverse the summary judgment for appellees and to remand the case 


to the District Court with directions as to further proceedings. 


| 
Respectfully submitted, 


PHILIP W. AMRAM 
GILBERT HAHN, JR. 


700 Colorado Building 
Of Counsel Washington, D.C. 20005 


AMRAM, HAHN & SUNDLUN Attorneys for Appellants 
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[Filed Nov. 8, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM COHEN, ET AL. | 
Plaintiffs | 


v. Civil Action No. 3513-62 


MARION LOVITZ, ET AL. | 
Defendants 


MEMORANDUM 


The Court is of the opinion that, on the merits, there is no genuine 
issue of material fact and the motion for summary judgment dismissing 
the plaintiffs' complaint and granting specific performance on the coun- 
terclaim should be granted, reserving only for trial the issue of dam- 
ages. | 
In reaching this conclusion, it is clear to the Court that the letter 
dated October 25, 1962 signed by William B. Wolf, Sr., and addressed 
to Parkwood, Incorporated, did not amount to an anticipatory breach of 
the contract of August 31, 1962 between Parkwood, Incorporated and 
Norton Butler which, by instrument dated October 11, 1962, was as- 
signed by Norton Butler and his wife, Renee Butler, to Marion Levitz. 

In the aforesaid letter dated October 25, 1962, signed by William 
B. Wolf, Sr., itwas expressly stated that the defendant Lovitz "will per- 
form according to her obligations" and "under no circumstances will 
-she default." | 

The Court is of the further opinion that since the letter of October 
25, 1962 did not amount to an anticipatory breach of the ; agreement of 
August 31, 1962, it did not constitute grounds for the refusal of the de- 
fendants Parkwood, Incorporated and Cohen to perform the contract. 

The record in this case is abundantly clear that settlement date 
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was fixed by the defendant Lovitz for December 4, 1962, and due notice 
was given to all parties in interest. 

The affidavit of the Vice President of the District Title Insurance 
Company establishes that on December 4, 1962, Miss Marion Lovitz 
was present from 2 p.m. until 4:30 p.m. which was the hour for the 
close of business, during which time she was ready, willing and able 


to make settlement and made full tender, including tender of a certified 
check for Two Hundred Forty Thousand Dollars ($240,000.00), being the 
full amount of the required cash. Neither the defendant Cohen nor the 
defendant Parkwood, Incorporated, appeared or communicated with the 
title company prior to closing. 

Their failure and refusal to perform was without legal justification 
or excuse. 

With respect to the form of judgment which shall be entered, Iam 
of the opinion that a decree for specific performance should be entered 
in favor of William B. Wolf, Sr., William B. Wolf, Jr., and Edmund W. 
Dreyfuss. It is conceded that Marion Lovitz has no personal interest 
in the contract ‘but was acting as a straw party for Messrs. Wolf, Wolf 
and Dreyfuss. This view is in accordance with the law stated in Len- 
man v. Jones, 33 App. D.C. 7. 

The decree should be entered against Parkwood, Incorporated, 
William Cohen and Charles Cohen and also against Rosalie Cohen and’ 
Freda Cohen, wives of William Cohen and Charles Cohen respectively. 
In determining that the said wives should be required to join in the deed, 
while the Court is of the opinion that the husbands were acting as trus- 
tees and the wives have no interest in the property held by their hus- 
bands in that capacity, the purchasers are entitledto receive from Park- 
wood, Incorporated and from the Cohens a marketable and insurable 
title to the property and, in order to accomplish this result and toavoid 
any possibility of cloud on the title, the wives who are parties to this 
proceeding and who make no claim to any interesttothe property should 
be required to join in the deed of conveyance. 
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Counsel for defendants will submit a decree in accordance with the 
foregoing. 


/s/ Joseph C. McGarraghy 
Judge | 
| 


[Filed Dec. 13, 1963] 


DECREE 


| 

And now this 13 day of December, 1963, upon consideration of the 
pleadings herein, the depositions of Marion Lovitz, William Cohen, 
Charles Cohen and Victor J. Orsinger and the documentary exhibits 
thereto, the Motion for Summary Judgment filed by the Defendants, the 
Statements of the parties under Rule 9(b), the Points and Authorities 
and Briefs filed by the various parties, the affidavit of William Cohen 
in Opposition to Summary Judgment, and after hearing oral argument 
on behalf of all parties, it is hereby | 


ORDERED, ADJUDGED AND DECREED: 


1. There is no genuine issue as to any material fact with respect 
to the plaintiffs’ demand for declaratory judgment rescinding contract 
or with respect to the defendants’ counterclaim for specific perform- 
ance. | 
2. There was no anticipatory breach by the defendants of the writ- 
ten agreement of purchase and sale dated August 31, 1962. 

3. The plaintiffs' demand for judgment declaring the said written 
contract breached by the defendants and cancelled and void, and the de- 
posit forfeited, is dismissed and judgment is entered for the defendants 
with respect thereto. 

4. The failure of the plaintiffs, William and Charles Cohen and 
Parkwood, Inc., to appear at the settlement on December 4, 1962 was 
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without legal justification or excuse and was a breach of the written 
agreement of purchase and sale. 

5. Defendants are entitled to a decree of specific performance of 
the written agreement of purchase and sale. 

6. Williami Cohen, Charles Cohen, Rosalie Cohen, Freda Cohen 
and Parkwood, Inc. are hereby directed to perform specifically the writ - 
ten agreement of purchase and sale dated August 31, 1962 and shall, 
within 60 days after entry of this judgment, execute, acknowledge, prove, 
deliver and record, in the manner provided by law, a good and suffi- 
cient deed of conveyance to vest in the defendants, William B. Wolf, 
William B. Wolf, Jr., and Edmund Dreyfuss, or their nominee or nom- 
inees, a good marketable and insurable title to all of said real estate 
described as Lots 11, 803, 804 and 805 in Square 215 of the District of 
Columbia, for the consideration and upon the terms and conditions set 
forth in said agreement dated August 31, 1962, subject to the "parking 
lease" dated July 27, 1962 and attached as an exhibit to said agreement, 
said "Parking lease"' to cover the four lots above-described. Settlement 
shall take place at a time and place to be selected by the defendants of 
which at least ten days’ advance written notice shall be given. 

7. If the said William Cohen, Charles Cohen, Rosalie Cohen, Freda 
Cohen and Parkwood, Inc. or any one or more of them, shall fail or 
refuse to perform as above directed, defendants may apply to the court 
for other and further relief, including relief under Federal Rules of 
Civil Procedure, No. 70. 

8. Costs of the action sustained by defendants Marion Lovitz, Wil- 
liam B. Wolf, William B. Wolf, Jr. and Edmund W. Dreyfuss to date are 
imposed upon the plaintiffs, William and Charles Cohen. 

9. The case is set for trial for the determination of the damages 
to which the defendants, Wolf, Wolf and Dreyfuss are entitled as a re- 

sult of the breach of contract by the plaintiffs, William and Charles 
" Cohen and Parkwood, Inc. 


JA 5 


10. The Cross-claim of Norton Butler and Renee Butler against 
the defendants, Lovitz, Wolf, Wolf and Dreyfuss, having’ been asserted 
contingently upon a finding that said defendants had been guilty of an 
anticipatory breach of contract, and the Court having determined that 
there was no anticipatory breach by said defendants, is hereby dismis- 


sed. 
11. The Court hereby determines that there is no just reason for 


delay, and hereby directs the entry of a final judgment that said defend- 
ants are entitled to a summary judgment for specific performance as 
to Lots 11, 803, 804 and 805, in Square 215. 


/s/ Joseph C. McGarraghy 
Judge 


[Filed Dec. 14, 1964] 


' UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 18,389 September Term, 1964 
William Cohen, et al., Appellants 

v. Civil 3513-62 
William Wolf, et al., Appellees. 


No. 18,425 
Parkwood, Incorporated, Appellant, 
Vv. i Civil 3513-62 
William Wolf, et al., Appellees 
JUDGMENT 


These cases came on to be heard on the records on appeals from 
the United States District Court for the District of Columbia, and were 
argued by counsel; and it appearing to the court that there is no error 
affecting substantial rights and no basis for disturbing the conclusions 
and action of the District Court, it is 

ORDERED and ADJUDGED by this court that the judgment of the 
District Court appealed from in these cases, entered on December 13, 
1963, is hereby affirmed. 

It is further ORDERED by the court that appellees herein recover 
from appellants their taxable costs on these appeals, and have execu- 
tion therefor. 


Per Curiam. 
Dated: Dec. 14, 1964 


[Filed Jan. 25, 1965] | 


AMENDMENT OF DECREE DATED | 
DECEMBER 13, 1963 | 


And now this 25th day of January, 1965, in consideration of the 
Motion to Amend this Court's Decree of December 13, 1963 filed by 
the defendants in the alternative Marion Lovitz, William B. Wolf, Wil- 
liam B. Wolf, Jr. and Edmund Dreyfuss, the Opposition thereto filed by 
the plaintiffs William Cohen and Charles Cohen, and the Memorandum 
of the defendants in support of the Motion, and after oral argument of 
counsel in open court, | 

IT IS HEREBY ORDERED AND DECREED: 

1. The Decree of this Court of December 13, 1963! in the above- 
captioned matter is amended by inserting in the place and stead of 
Paragraph 6 thereof the following paragraphs 6, 6A and 6B, to-wit: 

"6. William Cohen, Charles Cohen, Rosalie Cohen, Freda 


Cohen and Parkwood, Inc., are hereby directed to perform 
specifically the written agreement of purchase jand sale dated 
August 31, 1962 and shall, on Friday, February 5, 1965 at 2:00 
P.M. at the District Realty Title Insurance Corporation, 1424 
K Street, N.W., Washington, D.C., execute, acknowledge, prove, 
deliver and record, in the manner provided by. law, a goodand 


sufficient deed of conveyance to vest in the defendants William 
B. Wolf, William B. Wolf, Jr., and Edmund Dreyfuss, or their 
nominee or nominees, a good and marketable title to all of said 
real estate described as Lots 11, 803, 804 and/805 in Square 
215 of the District of Columbia, for the consideration and upon 
the terms and conditions set forth in said agreement dated 
August 31, 1962. Possession shall be delivered at settlement 
free and clear of tenancy. | 
"6A. All rents, taxes, water rent, insurance, interest on exist- 
ing encumbrances, operating charges and other apportionable 
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items shall be adjusted as of the date of the delivery and re- 
cording of the deed of conveyance by the plaintiffs, and as of 
no earlier date. 

"6B. Payment of the purchase price of $1,000,000 shall be 
effected by the payment of $250,000 in cash at the date of con- 
veyance, of which the deposit of $25,000 shall be a part, the 
assumption of the existing first deed of trust as provided in 
the Agreement dated August 31, 1962, and by the execution and 
delivery of a second trust as provided in the Agreement dated 
August 31, 1962 in the amount of $250,000 plus the amount of 
any reduction in principal of the first trust at the date of the 
delivery and recording of the deed of conveyance by the plain- 
tiffs, due on or before two (2) years from the date thereof at 
6% interest per annum payable semi-annually." 

2. All other provisions of the said Decree of December 13, 1963 
shall remain in full force and effect. 
By the Court. 


/s/ Joseph C. McGarraghy 
District Judge 


[Filed April 30, 1965] 
PRE-TRIAL ORDER 


"For determination of the damages to which defendants Wolf, Wolf, 
and Dreyfuss are entitled [under their counterclaim] as a result of the 
breach of contract by plaintiffs, William and Charles Cohen and Park- 
wood, Inc.," pursuant to Paragraph 9 of the order of December 13, 1963 
granting partial summary judgment, for specific performance. 


UNDISPUTED FACTS: 


Prior to August 31, 1962, Parkwood, Inc., a corporation, was the 
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owner of Lots 11, 803, 804, and 805, in Square 215, in as District of 
Columbia. 
On August 31, 1962, intervening defendants Norton and Renee But- 
ler became contract purchasers of said property. Said contract was 
assigned to defendant Marion Lovitz on or about October 11, 1962. 
Plaintiffs, William Cohen and Charles Cohen, became record title 
owners of the property by deed dated October 11, 1962 and recorded 
October 12, 1962, 
On November 7, 1962, plaintiffs Cohen filed this action for a dec- 
laratory judgment rescinding the contract of August 31; 1962, on the 
ground of anticipatory breach by the purchaser. 
Defendant Lovitz was acting in the transaction as straw party for 
intervening defendants William B. Wolf, William B. Wolf, Jr., and Ed- 
mund W. Dreyfuss. 
On December 13, 1963, there was entered herein an order granting 
defendants partial summary judgment, holding there was no anticipa- 
tory breach by Ds of the contract of August 31, 1962, granting Ds Wolf, 
Wolf, and Dreyfuss specific performance of the contract of August 31, 
1962, dismissing the cross-claim of intervening defendants Butler 
against defendants Lovitz, Wolf, Wolf, and Dreyfuss, and setting the 
case for trial on the counterclaim for determination of the damages to 
which Ds Wolf, Wolf, and Dreyfuss are entitled as a result of the breach 
of contract by Ps, William and Charles Cohen and Parkwood. 
An appeal was taken by plaintiffs, and on December 14, 1964, the 
judgment of the District Court was affirmed. 
On January 25, 1965, Paragraph 6 of the order of Hecdnber 13, 
1963, granting specific performance, was amended. | 
On February 5, 1965, settlement was had on the contract, Ps con- 
veying the property to Marion Lovitz. | 
Following the settlement intervening Ds Butler received the sum 
of $60,000 from Ds Wolf, Wolf & Dreyfuss representing the balance of 


the purchase price of the assignment. | 
| 
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COUNTERCLAIM - Wolf, Wolf and Dreyfuss and Cohens 


Wolf, Wolf. and Dreyfuss assert that the sole issue for trial is the 
measure and amount of the damages to be paid by Plaintiffs Cohen and 
Parkwood as defaulting sellers (without legal justification and excuse) 
to the Ds as the wronged buyers, who received title and possession 
more than two years later than the time fixed in the agreement of sale 
dated August 31, 1962. 

Said Ds assert that this is primarily a question of law. 

Ds assert that four different measures of damages may be pres- 
ented to the trial court, which may be alternative or cumulative: 

(A) Any diminution inthe fair market value ofthe property between 
December 1962, the settlement date under the contract of Au- 
gust 31, 1962, and February 5, 1965, the date of actual settle- 
ment under the decree of specific performance. Ds assert that 
such diminution in value is a maximum of $678,000, represent- 
ing the difference between the maximum fair market value in 
December 1962, of $1,800,000, and the minimum fair market 
value as of February 5, 1965, $1,112,000, plus -- 

Interest for the period from December 1962 to February 1965 
on the difference between the contract price and the fair mar- 
ket value in December 1962, which on the basis of the above 
$678,000, at 6% for 26 months, would be $88,140. 

Loss of profit from available resale of the premises in Decem- 
ber 1962, which Ds assert is a maximum of $678,000 PLUS 
$3,390 per month interest from December 5, 1962 to the date 
of the final judgment herein for damages. 

Long-term loss of the economic value of the bargain as a pros- 
pective office building, the premises being vacant groundat the 
present, instead of being occupied at the present by a fully 
constructed and operating office building: Ds estimate this at 
$250,000 plus interest for the anticipated life of the building, 
which Ds contend is at least 40 years. 
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In addition, Ds claim counsel fees of $75,000.00. 
PLAINTIFFS COHEN deny that Ds Wolf, Wolf and Dreyfuss are 
entitled to recover damages from them in any amount. 

Ps assert that they had no contract with Ds Wolf, Wolf, and Drey- 
fuss; that the original complaint was one on their contract with D Lov- 
itz, and that Ps had no knowledge that she was acting as the straw for 
counter-Ps until after the filing of this action, Ds Wolf purporting to 
act as her counsel in the negotiations between Lovitz and Ps. 

Ps assert that the normal measure of damages where specific 
performance is granted, is the loss of rentals or profits) less operating 
costs, which amount Ds have already recovered under the amendment 
of Par. 6 of the Court's order of Dec. 13, 1963. | 

Ps assert that Ds are claiming the measure of damages which is 
allowed when specific performance is not granted, namely, the differ - 
ence between the fair market value at the time of the breach and the 
contract price (Quick v. Pointer, 88 U.S. App. D.C. 47). 


Ps deny all of Ds' allegations as to the amount of damages sus- 
tained under their alternative or cumulative theory, even if they be held 
applicable. | 


Ps assert that there has been no finding of any willful act on their 
part, and if Ds should claim that the damages they allege were more 
than damages for normal breach of contract, then Ps demand strict 
proof of the facts alleged. | 


[Filed Feb. 24, 1966] 


MOTION OF THE PLAINTIFFS, WILLIAM COHEN 
AND CHARLES COHEN, FOR SUMMARY JUDGMENT 
IN THEIR FAVOR ON COUNTERCLAIM OF WOLF, 
WOLF AND DREYFUSS 
Comes now the plaintiffs herein and moves this honorable court 
for Summary Judgment in their favor against Wolf, Wolf and Dreyfuss, 
for that the said counterclaim is predicated on damages alleged to have 
been sustained by these defendants on the refusal of the plaintiffs to 
settle on a contract which was later settled under specific decree. 
That the alleged damages are not legally sustainable, and there- 
fore subject to this motion for Summary Judgment. 


Mark P. Friedlander 


[Filed Feb. 24, 1966] 


J. A. WEINBERG, JR. 
1726 H Street, N. W. 
Washington 6, D. C. 


December 3, 1965 


Mark P. Friedlander, Esquire 
Friedlander and Friedlander 
1210 Shoreham Building 

806 15th Street, N. W. 
Washington, D. C. 20005 


Dear Mr. Friedlander: 


In accordance with your letter dated September 30, 1965, submit- 
ted herewith is my appraisal of the Market Value of the Portland Site, 
_ located in the 1100 block of 14th Street, N.W., Washington, D.C., and 
being Lots 11, 803, 804 and 805 in Square 215. 
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I have inspected the property and analyzed data relating toits value 
for the purpose of estimating Market Value as of two @) dates; namely, 
December 4, 1962 and February 5, 1965. 

The following report outlines in detail the methods se in the 
evaluation procedure. | 

I have been assisted in the making of this appraisal and the pre- 
paration of this report by Hatcher R. Gibson, M.A.I. 

In my opinion, the Market Value of the Portland Site, 1100 block 
14th Street, N.W., Washington, D.C., being known for purposes of taxa- 
tion as Lots 11, 803 804 and 805 in Square 215, as of: 
December 4, 1962 was: 


ONE MILLION DOLLARS 
($1,000,000) 


February 5, 1965 was: 


ONE MILLION FOUR HUNDRED FORTY FIVE THOU- 


SAND DOLLARS 
($1,445 ,000) 


Respectfully submitted, 


/s/ J. A. Weinberg, Jr. 
M.A.I. 


[Filed Feb. 24, 1966] | 
UNDISPUTED MATERIAL FACTS UNDER RULE 9 


1. The basic facts admitted are that there was a contract for the 
sale and purchase of land; that the time for settlement was in Decem- 
ber of 1962; that the owners of the property refused to settle, and the 
defendants herein obtained a summary judgment for specific perform- 
ance. 

2. That after some delay caused by appeals, the seletnais herein 
elected to have settlement as of February 5, 1965, rather than as of the 
date that the contract should have been settled. 
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3. The election was because the property had been operated at a 
complete loss for the period between December 2, 1962 and February 
5, 1965, and by settling on February 5th as they did, they had the notes 
which would have begun to be payable in January 1963, begin to run in 
March of 1965. They also saved the interest on the notes during the 
two year period. 


Mark P. Friedlander 


[Filed March 18, 1966] 


CROSS-MOTION OF DEFENDANTS LOVITZ, WOLF, 
WOLF AND DREYFUSS FOR SUMMARY JUDGMENT 


Defendants hereby move this Court upon the annexed affidavits of 
William B. Wolf and O. R. McGuire, Jr., and upon the Points and Au- 
thorities filed herewith, for summary judgment. The ground for this 
motion is that there are no material facts as to which there is a gen- 
uine issue necessary to be litigated; except as to the amount of attor- 
neys' fees to which defendants are entitled. 

Accordingly, defendants pray that this Court enter: 

(1) Full summary judgment for defendants for loss of profits of 
$355,000.00 and compensation for loss of $800,000.00 for two years 
and two months, i.e. $104,000.00, plus interest thereon as allowed by 
law; and 

(2) Partial summary judgment for defendants for attorneys’ fees, 
directing a trial thereof limited to a determination of the amount of 
such fees only. 


AMRAM, HAHN, & SUNDLUN 


/s/ Philip W. Amram 
Counsel for Defendants 


[Filed Mar. 18, 1966] 


DEFENDANTS' STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO ISSUE, MADE PURSUANT 
TO RULE 9h) IN SUPPORT OF PRERS MOTION FOR 
SUMMARY JUDGMENT 


1. Prior to December 4, 1962, defendants contracted to resell the 
real estate immediately after settlement to third persons for the ag- 
gregate sum of $1,800,000.00. | 

2. When plaintiffs deliberate ly refused to convey the real estate 
to defendants on December 4, 1962, the contracts for oiimeae were 
rescinded. 

3. The fair market value of the real estate on the actual date of 
settlement, February 5, 1965, was $1,445,000.00. 

4. In order to defend plaintiffs' action for declaratory judgment 
and obtain a decree of specific performance, and to oppose plaintiffs' 
appeal, defendants were compelled to employ counsel in this Court and 
the Court of Appeals. | 


| 
AMRAM, HAHN & SUNDLUN 


/s/ Philip W. Amram 
Counsel for Defendants 
| 


[Filed Mar. 18, 1966] 


| 
DEFENDANTS' STATEMENT OF GENUINE ISSUES 
PURSUANT TO RULE 9 (h) IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


There is only one material fact as to which there exists a genuine 
issue necessary to be litigated: 
What is the reasonable value of the services of defendants' counsel 
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in defending plaintiffs' action for declaratory judgment and obtaining a 
decree of specific performance, and in opposing plaintiffs' appeal? 


AMRAM, HAHN & SUNDLUN 


/s/ Philip W. Amram 
Counsel for Defendants 


[Filed Mar. 18, 1966] 


AFFIDAVIT OF WILLIAM B. WOLF IN 
SUPPORT OF CROSS-MOTION OF 
DEFENDANTS FOR SUMMARY JUDGMENT 


WILLIAM B. WOLF, being duly sworn, deposes and says upon per- 
sonal knowledge, as follows: 

1. Prior to December 4, 1962, defendants contracted to resell the 
real estate (known as Lots 803, 804, 805 and 811 in Square 215 in the 
District of Columbia) immediately after settlement to third persons. 
The contracts were made individually with each of the third-person 
purchasers, who together formed a syndicate. The aggregate cash con- 
sideration to be paid by the syndicate for the resale was $1,800,000.00. 
Said syndicate was composed of the following named persons, each of 
whom entered into a contractual commitment to participate therein: 


Stanley I. Posner 

Milton Lyons 

Louis M. Frankel 

Henry P. Laughlin, M.D. 
Frances K. Grosner 
Edna S. Kelley 

Jean Horowitz 

Mary Buck (Dayton, Ohio) 
Henry Kronstadt 

Harold Kronstadt 
Herman L. Neugass 
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Donald Day (Bangor, Maine) 

Mark Lansburgh (Santa Barbara, Calif.) 

Leon Keyserling 

Allan Bluestein 

Minnie Cohen 

Gamel Associates (N.Y.C.) 

Darwin & Dorothy Riefkin 

Joseph Marcus 

Eugene Young, Jr. 

Eric Rapp 

Al J. Feigen 

Charles Goldsmith 

Hyman J. Cohen 

Irving Schlesinger (Atlanta, Ga.) 

Julian J, Hennig (Columbia, S.C.) 

P.M. Riefkin Trust 

Gilbert Ich 

Daniel Cullen (Detroit, Michigan) 

Joel Fisher & Associates 

Maury Young 

Lillian & Marion Lovitz 

M. C. Gans 

Alfred Kirschbaum (New Orleans, La.) 

Louis Goetz 

N. Ellinson 

M. B. Reifkin 

James Lansburgh, Trustee 

Blanche Rosenhirsch 

A. Ricker 

Richard Cash 

Shindler & Zisson (N.Y.C.) 

Ross -Bechanstin 
All resale contracts were not in identical form but there is annexed 
hereto, as Exhibit A, a copy of a typical resale contract between de- 
fendants and the several participating purchasers. 
2.(a) Following the deliberate refusal of plaintiffs to convey the 


real estate to defendants on December 4, 1962, each member of the 


JA 18 


syndicate by mutual agreement with defendants rescinded his contract 
for resale. All instruments of rescission were not in identical form, 
but there is annexed hereto, as Exhibit B, a copy of a typical instru- 
ment of rescission, between defendants and the participating purchas- 
ers. 

(b) Obviously, the several contracts of resale and instruments of 
rescission, referred to above, varied with the name of the third-per- 
son purchaser, the size of his participating interest and the price to 
be paid for that interest. 

3. In order to defend plaintiffs’ action for declaratory judgment 
and obtain a decree of specific performance, and to oppose plaintiffs’ 
appeal, defendants were compelled to employ counsel in this Court and 
the Court of Appeals. 


/s/ William B. Wolf 


[Exhibit A] 


Nov. 12, 1962 


Golden Triangle Associates 
Suite 1210 

1001 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Gentlemen: 


This confirms my participation as a member of the group now 
known as Golden Triangle Associates which, through Marion Lovitz, 
is acquiring certain real estate known as Lots numbered 803 and 804 
and 805 and 1liin Square 215 in the District of Columbia, being prem- 
ises 1117 Vermont Avenue, N.W. and 1121 Vermont Avenue, N.W. and 
1129 Vermont Avenue, N.W. and 1114 14th Street, N.W. (located at the 
intersection of Vermont Avenue and 14th Street, N.W., on the south 
side of Thomas Circle) on which property construction of an office 
building is contemplated. 
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1. I agree to participate to the extent of Four and five/sixths per- 


centum (4-5/6%) of the entire interest in the project, inc 


luding ground 


and future improvements thereon, for which I agree to pay the sum of 


$87,000.00 on or before November 20, 1962. 
2. In addition, I further agree to pay promptly upon| 


your demand 


my proportionate share (4-5/6% of the whole) of all moneys which 
may from time to time be required for working capital, planning and 


development, and other purposes, if any, over and above 


construction 


financing and permanent mortgage financing, which may be required 


in connection with the building contemplated to be erecte 


d on said land. 


3. I understand that it has not yet been finally determined as tohow 


title to the properties is to be taken, but that regardless | 
or names in which title is taken, I shall be an owner of a 


of the name 
beneficial 


interest to the extent of 4-5/6% of the entirety and shall be so treated 
in every respect insofar as division and distribution of distributable 


proceeds to be derived from the project are concerned. 


In the event 


that the property be conveyed to, held by, developed and/or operated 
by a partnership, then I shall become and be a limited partner in such 
partnership to the extent of 4-5/6% of the whole proprietary interest 
therein, upon such terms and provisions as may be included in the 


Articles of Partnership adopted by and for such partnersh 


ip. 


4. Thereby irrevocably constitute and appoint Wihem B. Wolf, 


Sr., and Edmund W. Dreyfuss and William B. Wolf, Jr., j 


jointly and sev- 


erally, or their respective deputies and/or successors appointed by 
them, as and for my attorneys in fact, to represent me and to act on 
my behalf in the making of all decisions respecting the acquisition of 


the property, the planning and construction of the contem| 


provements, the financing thereof, and all other matters 


thereto, including but not being limited to the leasing and 


plated im- 
pertaining 
sale thereof; 


all acts done by my said attorneys in connection with = project shall 


be binding upon me. 


5. Having been informed that only such persons as may be per- 
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sonally acceptable to and approved by the Membership Committee of 
Golden Triangle Associates may become members of Golden Triangle 
Associates or participants in or beneficial owners of said project, I 
agree that I will not dispose of, transfer or assign all or any part of 
my interest therein to any party (other than a member of my imme- 
diate family) who shall not have been first approved as a participant by 
the said Membership Committee, their deputies or successors, and in 
no event shall any disposition, transfer or assignment of all or any 
part of my interest relieve me of any obligation for any payment which 
may become due under the terms hereof. 

6. Should I fail to make timely any payment (s) payable by me 
under the provisions of Paragraph 2 hereof, then, understanding that 
the burden of payment thereof will devolve upon my fellow participants, 
I agree that if you so elect (but only upon your election) there shall 
revert to you such proportionate share of my ownership and interest 


in the whole, and of my entitlements therefrom, as the amount of such 
defaulted payment shall bear to all payments theretofore made plus the 
amount of such defaulted payment. 

By your written acceptance hereof as noted below, the agreements 
between us as herein set forth are established and confirmed. 


Very truly yours, 
/s/ Donald S. Day 
Accepted and Approved: 


GOLDEN TRIANGLE ASSOCIATES 
By /s/ W. B. Wolf, Jr. 
Date: 11-12-62 


[Exhibit B] 
January 24, 1963 


Mr. Donald S. Day, 
84 Harlow Street, 
Bangor, Maine. 


Re: GOLDEN TRIANGLE ASSOCIATES 
Proposed Office Building at Thomas Circle 
(14th Street and Vermont Avenue, N.W.) 
Dear Duddy: | 


| 

You will recall that last mid-November I informed you that the 
project respecting the so-called Portland site at Thomas Circle, which 
Ed Dreyfuss, Bill Jr.,andI were putting together, had run intoa stumbl- 
ing block when Parkwood, Inc. (the organization that had agreed to sell 
the property to a Mr. Butler who had assigned his contract to us) deed- 
ed the property instead to outsiders who proceeded to file a suit seek- 
ing to have our contract declared void. 

Upon receiving the suit papers, we told you (and allithe others who 
had signed Participation Agreements) that your Participation Agree- 
ment had become inoperative as we could not take title to the property 
as intended in view of the pending case, and we further advised all con- 
cerned that inasmuch as our investors had contemplated participating 


in the construction and operation of an office building, rather than ina 
lawsuit, we considered it only proper that Ed, Bill Jr., and I do all the 
litigating which might be involved, risking only our own funds, and we 


alone taking the consequences thereof, howsoever the case might finally 


be resolved. 
Accordingly, it was understood and agreed at that time that 
GOLDEN TRIANGLE ASSOCIATES would be considered as having died 
a-borning and the project deemed abandoned, with all commitments on 
either your or our part cancelled -- including your undertaking to de- 


posit the amount of your subscribed investment. 
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You will also recall that I expressed the hope at that time that the 
lawsuit might be favorably disposed of in the not too distant future, in 
which event we would forthwith reconstitute a syndicate along the lines 
originally indicated, including such of the original subscribers as might 
then be in both the mood and the financial position to again join with 
us; and practically all of the investors indicated that should we acquire 
title to the property they would appreciate another opportunity to so 
participate, if we decided to proceed with syndication as originally 
planned. 

Extensive pléadings have been filed in the case, depositions have 
been taken, more parties have been joined and the atmosphere is ex- 
tremely litigious. Consequently, we have regretfully concluded that 
the possibility of an early determination of the matter is most unlikely, 
and therefore think it advisable to perfect the formalities attending the 
dissolution of the syndicate, even though it has already been inform- 
ally dissolved. 

Accordingly, I return to you herewith the original Participation 
Agreement signed by you which I have marked "cancelled, null and 
void,"' and ask that you forthwith return to me the copy of the Partici- 
pation Agreement bearing our acceptance which was delivered to you 
last fall. Also, I would appreciate your acknowledging cancellation by 
signing the enclosed copy of this letter, which has been sent to you in 
duplicate, and return it to us for our files. 

It is still the fond dream of Edmund, Bill Jr., and myself that the 
very attractive building Edmund had designed for the site will mate- 
rialize; and we hope to be able to offer you a participation if a group 
be formed for this purpose. 

Meanwhile, however, we will appreciate your prompt return to me 
of both your copy of the cancelled Participation Agreement and one 


copy of this letter signed by you. 
Cordially, 
Cancellation acknowledged. 


/s/ William B. Wolf, Sr. 


/s/ Donald S. Day 


[Exhibit C] 


DONALD S. DAY 
84 Harlow St., Bangor, Maine 


February 6, 1963 


Mr. William Wolf, Sr. 
1001 Connecticut Avenue, N. W. 
Washington 6, D.C. 


Re: Golden Triangle Associates 

Dear Bill: | 
Thank you for your letter of January 24, 1963 explaining the situa- 
tion surrounding the cancellation of the Golden Triangle Associates. I 


am enclosing a signed copy of the letter and the original agreement that 
| 


you requested. 
I hope that in due time you will be able to clear up the title to the 


property and that you will again offer me an opportunity to participate. 


Kindest personal regards. 
Very truly yours, 


/s/ Donald S. Day 


[Filed March 18, 1966] 


AFFIDAVIT OF O. R. MC GUIRE, JR. IN | 
SUPPORT OF CROSS-MOTION OF DEFENDANTS 
FOR SUMMARY JUDGMENT 


O. R. McGUIRE, JR., being duly sworn, deposes a says upon 
personal knowledge, as follows: | 

1. Ihave been a member of the bar of this Court and of the United 
States Court of Appeals for the District of Columbia for 29 years. 

2. Ihave reviewed the files in the case at bar, moth in this Court 


and in the Court of Appeals. 
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3. Ihave reviewed the time records and work'papers of counsel 
for defendants in the case at bar. 

4. In my expert opinion, I believe that the reasonable value of 
counsels' services in defending plaintiffs’ action for declaratory judg- 
ment and obtaining a decree of specific performance, and in opposing 
plaintiffs’ appeal, is $75,000.00. 


/s/ O. R. McGuire, Jr. 


[Filed June 9, 1966] 


OPINION 


Mark P. Friedlander, of Washington, D.C., for the plaintiffs. 
Philip W. Amram, of Washington, D.C., for the defendants. 


The question presented in this case relates to contracts for the 
sale of real property. The problem is whether a vendee may recover 
damages for delay in addition to being awarded specific performance, 
if the vendor declines to convey the property; and, if so, what is the 
measure of damages for the delay. This subject is of novel impres- 
sion in this jurisdiction. 

The matter comes before this Court on cross-motions for sum- 
mary judgment on a demand for damages for delay asserted by the 
vendee, in a counterclaim in which he asked both specific performance 
and damages. Specific performance was awarded. The claim for dam- 
ages was severed for later consideration and is now to be determined. 

The salientifacts may be briefly summarized as follows. On Au- 
gust 31, 1962, Parkwood, Inc., the owner of a triangular parcel of land 
located at the junction of 14th Street and Vermont Avenue, in Washing- 
ton, D.C., entered into a contract with one Norton Butler to sell it to 
him for $1,000.000. Parkwood then conveyed it to the plaintiffs Wil- 
liam Cohen and Charles Cohen, subject to Butler's rights under his 
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contract of sale. Butler assigned his rights under the contract to the 
defendant Marion Lovitz. | 
The plaintiffs alleged that the defendant had committed an anti- 
cipatory breach, because of certain statements made by him, and on 
November 7, 1962 brought the present action for a declaratory judg- 
ment to adjudicate that the contract was cancelled and void. The time 
for the performance of the contract of sale arrived on December 4, 
1962. The vendee was ready, willing and able to perform, but the ven- 
dor defaulted. The defendant vendee interposed a counterclaim to the 
plaintiffs’ complaint praying for specific performance and for damages 
for delay. The matter came before Judge McGarraghy of this Court on 
the defendant's motion for summary judgment. The Court dismissed 
the complaint and granted judgment on the counterclaim for specific 


performance of the contract severing and reserving the issue of dam- 
ages for a later trial. It was held that the vendors' "failure and refu- 
sal to perform was without legal justification or excuse". A decree in 
accordance with these rulings was entered on December 13, 1963. An 
appeal was taken and the decision of the District Court was eventually 
affirmed on December 14, 1964. Accordingly, on February 5, 1965, the 
property was conveyed pursuant to the decree -- over two years sub- 


sequently to the date on which the contract should have been performed. 


The claim for damages, which was severed and reserved for later 
consideration, is now before this Court. As heretofore stated, both 
sides have moved for summary judgment. The vendee's ‘claim for dam- 
ages is based on the following facts. The purchase price of the prop- 
erty was $1,000,000. It is claimed by the defendants that he entered 
into a contract to re-sell it for $1,800,000. Because of delay in per- 
formance, however, the prospective purchaser withdrew fromthe con- 
tract of re-sale, as he had a right to do. The defendant alleges that as 
a result of the delay he was deprived of an expected profit of $800,000. 
The defendant asserts further, that the market value of the property as 
of February 5, 1965 -- the date on which it was conveyed to him -- 
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was $1,445,000, and submits an appraisal to that effect, which is not 
contradicted. He contends that his damages amount to the difference 
between $1,800,000 -- the price of the prospective re-sale which fell 
through -- and the market value of the property as of the date of con- 
veyance, namely, $1,445,000. Accordingly he claims damages in the 
sum of $355,000. In addition he asks for interest on this amount from 
December 4, 1962. Finally, he claims reimbursement for counsel fees 
incurred by him in connection with this litigation. 

The first question to be determined is whether the vendee is en- 
titled both to specific performance and damages for delay, if the vendor 
refuses to convey the property in breach of the agreement, or whether 
the vendee in such an event is limited to receiving either specific per- 
formance or damages but may not have both. The overwhelming weight 
of authority is to the effect that the disappointed vendee under such cir- 
cumstances may be awarded damages for delay in addition to being 
granted specific performance. This is the law in England. In Jaques 


v. Millar (1877) L.R. 6 Chancery Div. 153, 159, 160, Fry, J., an emi- 
nent authority on this branch of the law, allowed both specific perform- 


ance and damages for delay. The same rule was applied in Jones v. 
Gardiner [1902] 1 Chancery Div. 191, 195, where the Court stated that, 


'. . . where the breach of contract arises, not from 
inability to make a good title, but refusal to take nec- 
essary; steps to give the purchaser possession pur- 
suant to the contract further damages may be recov- 
ered..." 


In the United States most of the jurisdictions that have passed on 
this point hold that if the vendor refuses to convey the property, the 
vendee is entitled to recover damages for delay in addition to receiving 
specific performance. This doctrine has been approved and applied in 
New York, Schoen v. Grossman, 230N.Y. Supp. 2d771, 775, affirmed 232 
N.Y. Supp. 2d 871; in Michigan, Reinink v. Van Loozenoord, 370 Mich. 
121, 121 N.W. 2d 689; in Oregon, Crahane v. Swan, 318 P. 2d 942; in 
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Virginia, Nagle v. Newton, 22 Gratt. 814, 821; in South Carolina, Butler 
v. Schilletter, 96 S.E. 2d 661; and in Mississippi, McVay V- Castanera, 
126 So. 832, as well as in some other States. | 


Illinois seems to be the lone dissenter. In Schiavone! v. Ashton, 
269 Ill. App. 386, 163 N. E. 828, the Court in granting specific per- 
formance in favor of the purchaser, rejected his claim for damages 
based on depreciation of the property during the period of delay. It 
was held that the purchaser may not have both specific pérformance 
and damages. | 

Story in his Commentaries on Equity Jurisprudence § 1085, recog- 
nizes that damages for delay may be awarded to a vendee| in addition to 
a decree of specific performance. He said: | 


Wherever compensation or damages are incidental to 
other relief, as for instance, where a specific perform- 
ance is decreed upon the application of either party, 
with an allowance to be made for any deficiency las to 


the quantity, quality, or description of the property, or or 
for any delay in performing the contract, there it seems 
clear that the jurisdiction properly attaches in equity, 
for it flows and is inseparable from the proper relief. 
(Emphasis supplied.) 


This doctrine is likewise approved in Fry's Treatise|on Specific 
Performance of Contracts, 2d Ed., §§ 1265-1274. | 

A more difficult hurdle for the plaintiff to surmount is the meas- 
ure of damages. Reverting to a summary of the plaintiff's claim, the 
sale price of the property was $1,000,000. It is contended that at the 
time of the conveyance its fair market value was $1,445,000. In other 
words, it was worth much more than the amount that the plaintiffs were 
paying for it. As a result of the delay in performance, however, the 
plaintiffs had to forego an opportunity to re-sell the property for $1,- 
800,000 for which they had a definite contract or commitment. The 
claim is for the loss of profit on the projected re-sale, which would 
have amounted to $355,000. 
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There is some basis in the authorities for such a measure of dam- 
ages. Thus, in McVay v. Castanera (Miss.) 126 So. 832, which has al- 
ready been discussed in another connection, the vendee entered into a 
contract for re-sale at a profit. This transaction fell through because 
of the vendor's delay in conveying the property. It was held that the 
vendee was entitled to recover the profit that he would have realized 
on the re-sale, plus interest from the date on which the re-sale was to 
have taken place. These damages were awarded in addition to specific 
performance. From one standpoint this is a fair and equitable result, 
because it comes as near as possible to placing the vendee in the posi- 
tion that he would have occupied had the contract been performed. On 
the other hand, a danger of speculative or problematical claims is 
lurking in such a doctrine. 

The law of the District of Columbia is different. The rule prevail- 
ing in this jurisdiction does not award to the disappointed vendee a loss 
of prospective profits. It does not accord to him the benefit of the bar- 
gain that he had made. It allows him merely the difference between the 
contract price and the fair market value of the property at the time 
when the conveyance should have been consummated. While under cer- 
tain circumstances such a result would constitute a fair disposition of 
the controversy, as in case the market value of the property goes down 
between the date of the contract and the date on which the conveyance 
should have been made, it denies any damages to the vendee in cases 
in which the property has risen in value subsequently to the date of the 
contract. On the other hand, it avoids the undesirable possibilities to 
which we have just referred. 

This rule was definitively formulated and applied by the Court of 
Appeals for this Circuit in Quick v. Pointer (1950) 88 U.S. App. D.C. 
47, 186 F.2d 355, which has been cited with approval in later cases. 
The Court summarized the facts and enunciated the applicable rule of 


* law as follows: 
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This is an appeal from a judgment of the District 
Court for damages for breach of a contract to séll 
real estate ... The contract was for a price of $16,- 
000. Ten days after the contract was made, andjbe- 
fore settlement day, the purchaser made a contract 
for a resale at $19,500. It then appeared that the 
original vendor did not have title ... His vendee 
sued. The trial court . . . gave judgment for $3,500 
the difference between the prices in the two con+ 
tracts. 


The established rule in this jurisdiction is that 
damages under these circumstances are the differ- 
ence between the contract price and the fair market 
value of the property. No mention of fair market 
value appears in this record. .. The judgment for 
the vendee must therefore be reversed on that point. 

No reason appears discernible for applying a different principle 
where damages are sought in addition to specific performance than 
where action is brought solely to recover damages. | 

In the light of these considerations, this Court is constrained to 
reject the claim for loss of profits as not being cognizable under the 
law of the District of Columbia. It necessarily follows that interest 
likewise may not be allowed. 

The third item of the plaintiffs' claim is for counsel fees. It is 
indeed true that abstract justice, which seeks to make a litigant whole, 
would include recompense to the prevailing party for his expenses. In 
most instances counsel fees are a major factor of a litigant's outlay. 
This is the philosophy adopted by the law of England, under which all 
expenditures incurred by the prevailing party, including counsel fees, 
are taxable as costs. 

The law in the United States has, however, developed along a dif- 
ferent line. Each party to a lawsuit pays his own expenses and if he 
prevails, he is reimbursed only for certain taxable items of costs, 
which frequently are negligible and at times only nominal. In most in- 
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stances he is not recompensed for counsel fees. No doubt there is an 
element of injustice in this doctrine, since a victory may at times 
prove to be very costly. A person who successfully pursues a valid 
claim still has to pay his own expenses instead of being made whole by 
his adversary. So, too, a person who successfully resists a claim 
departs without repayment of the expenses that he has sustained in 
defeating it. There are a few exceptions, generally either by statute 
or by contract. For example, it is expressly provided that a success- 
ful plaintiff in an action for triple damages under the Antitrust laws, 
may also recover counsel fees, 15 U.S.C. § 15. Strangely enough a 
victorious defendant in such a law suit is not given the same consid- 
eration. Provisions for reimbursement for attorneys' fees are at 
times contained in promissory notes of certain types. In the vast ma- 
jority of cases, however, the successful party in American courts does 
not recover counsel fees from his opponent. 

This subject is discussed at some length in Farmer v. Arabian 
American Oil Co., 379 US. 227. It is there pointed out that the Ameri- 
can doctrine has been developed deliberately on the theory that the Eng- 
lish practice makes access to the courts difficult for persons of mod- 
erate means and discourages many persons from seeking to enforce 
their rights. Whether one agrees with the English or American ap- 
proach as being the more just of the two, this Court is, of course, 
bound by the Federal rule. That the Court has inherent power toaward 
counsel fees, is not to be denied. Neither can it be successfully ques- 
tioned that such power may be exercised only in rare and unusual in- 
stances. Such a situation is not present in this case and, therefore, the 
Court is constrained to deny the claim for counsel fees. 

In the light of the foregoing discussion, the Court reaches the con- 
clusion that the defendant is not entitled to recover any damages for 
delay. 
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The plaintiffs' motion for summary judgment is granted, and the 
defendants' motion for summary judgment is denied. | 


/s/ Alexander Holtzoff 
United States District) Judge. 


June 9, 1966. 


[Filed June 30, 1966] 


ORDER FOR SUMMARY JUDGMENT 
| 
This cause came on to be heard on the motion of the | Plaintiffs for 
summary judgment on the remaining issue of damages and the cross- 
motion of Defendants, William B. Wolf, William B. Wolf, Jr., Marion 


Lovitz and Edmund W. Dreyfuss, for summary judgment on said re- 


maining issue of damages, both motions being filed pursuant to Rule 

56 of the Federal Rules of Civil Procedure; and the Court, having con- 
sidered the pleadings in the action, the affidavits and depositions filed 

in support of and in opposition thereto; and having considered the writ- 
ten briefs filed by the parties and the positions taken at the oral argu- 


ment; and having concluded as a matter of law that Plaintiffs are entitled 
to judgment, 


| 

It is by the Court, this 30th day of June, 1966, 

ORDERED, ADJUDGED and DECREED That Defendants, William 
B. Wolf, William B. Wolf, Jr., Marion Lovitz and Edmund W. Dreyfuss, 
take nothing from Plaintiffs, William Cohen and Charles Cohen, on 
their counterclaim for damages, and that the counterclaim be and it is 
hereby dismissed as to the claim for damages on the merits. 


/s/ ALEXANDER HOLTZOFF 
Judge 


[Filed July 27, 1966] 


NOTICE OF APPEAL 


Notice is hereby given this 27th day of July, 1966, that defendants 
Marion Lovitz, William B. Wolf, William B. Wolf, J r., and Edmund W. 
Dreyfuss hereby appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
30th day of June, 1966 in favor of plaintiffs William Cohen and Charles 
Cohen against said defendants Marion Lovitz, William B. Wolf, William 
B. Wolf, Jr. and Edmund W. Dreyfuss. 


/s/ PHILIP Ww. ARMAM 


/s/ GILBERT HAHN, JR. 
Attorneys for Defendants 


To: Mark P. Friedlander, Esq. 
Attorney for Plaintiffs 
William Cohen and Charles Cohen 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


REPLY BRIEF FOR APPELLANTS | 


| 
The brief of the Cohens as appellees clearly presents the basic 

question of law which this Court may now determine for the first time 

in its history, 


| 
The question is — where a vendor defaults without justification or 
excuse, and the wronged vendee later obtains specific performance, 
and settlement ultimately takes place at a delayed date, what is the ex- 
tent of the defaulting vendor's liability for the economic results of the 


delay? 


On this, we took the position in our main brief that the vendor, 
because of his unjustified and inexcusable breach, is liable to the full 
extent of economic loss to the vendee. All the economic loss attribut- 
able to the delay should equitably fall on the vendor and no part of it on 
the wronged vendee. This could include, inter alia, as in this case, the 
loss of profits on resale, plus interest during the period of delay, plus 
attorneys' fees. (Appellants' Brief, pages 12-5, 25-31). On this same 
point, the Cohens take the position that the limit of the vendor's liabil- 
ity for an unjustified and inexcusable breach is the accounting for the 
operation of the property during the period of delay and nothing more. 
(Appellees Brief pages 8-11). The opposing arguments are fairly pre- 
sented for disposition by this Court. 


Judge Holtzoff did not sustain either position in the Court below, 
He took a middle ground. He held that the wronged vendee zs entitled 
to damages for delay (JA 26-7), but felt "constrained" by this Court's 


opinion in Quick v. Pointer, to exclude the vendee's full economic loss 
and to limit the damages to the difference between the contract price 
and "fair market value" on the contract settlement date. However, as 
we pointed out in our main brief, he overlooked the fact that this "fair 
market value" was in bitter dispute between the parties, and that sum- 
mary judgment on this ground was legally impossible, and deprived 
Wolf et al. of their constitutional ''day in court". 


As we made clear in our main brief (pages 19-26), if the Quick 
rule is applicable as the measure of damages for delay, then there is 
a critical issue of fact, namely, the "fair market value" of the property 
on December 4, 1962. That issue makes summary judgment impossible 
and improper. 

Wolf et al. insist, and have always insisted, that the fair market 


value on December 4, 1962 was as much as $1,800,000. (JA 10,15; main 
brief pages 2, 3, 23, 24, 26). The Cohens insist that the fair market 


value was only $1,000,000, the exact contract price. (Appellees' Brief 
pages 4, 5, 7). 
Since the fair market value was disputed before Judge Holtzoff, he 
did not, and could not, make any specific finding on this issue. His 
grant of summary judgment was therefore indirectly a decision that the 
fair market value was irrelevant to the right of Wolf et al. to recover, 
which was of coursea wrong decision under both Quick and Rogers. 


The importance of this fact is apparent everywhere in the papers. 
In fact, the Cohens go so far as to assert that Wolf ef al. have "'con- 
ceded" that the fair market value was only $1,000,000 (Appellees' Brief 
pages 4, 5, 7) in the face of the diametrically opposite statement at 
every relevant page of the Joint Appendix and our main brief. 


The Cohens keep emphasizing throughout their brief the existence 
of this issue of fact on the "fair market value". 


To illustrate, they specifically refer in their Counterstatement of 
the Case (Appellees' Brief page 4) and in their argument (pages 12-3) 
to certain factual matters relating to the syndication by Wolf et al. 
which are apparently of substantial importance and which are absent 
from the record, because no trial was ever permitted. 


Even more startling is the extended footnote on page 13 of the 
Cohens’ brief, in which they recite important new facts never presented 
to the Court below and which the Cohens apparently rely upon to sustain 
their summary judgment, 


Beginning at page 11 of their brief, the Cohens present an elabo- 
rate argument to support their position that the "fair! market value" of 
the property on the settlement date, December 5, 1962, was $1,000,000 
and not $1,800,000. The statements contained in this section of the 
Cohens' brief are, of course, disputed by Wolf e¢ al., who have never 
had a day in court on the issue, since Judge Holtzoff granted summary 
judgment over our opposition. 


We think Judge Holtzoff was wrong in applying the Quick rule to 
this equitable action for specific performance. We think the broad 
equity rule of the, recovery of the full economic loss, as set forth in the 
cases we have cited in the main brief (pages 9-18), is the correct rule 
and shouldbe announced by this Courtinthis case. If this Court agrees, 
the case must be remanded for further proceedings to apply ¢hat rule. 


On the other hand, if Judge Holtzoff was right and the Quick rule 
does apply here, then the case must be remanded for further proceed- 
ings to apply ¢hat rule, and to determine, after a full trial, the exact 
"fair market value" of the property on December 4, 1962. 


* * Ok 


On the merits of the liability for counsel fees, the Cohens present 
no argument that has not already been covered in our main brief, and 
no further discussion of the cases is necessary. 


However, the writers of this reply brief must take serious excep- 
tion to one portion of the argument of the Cohens on the question of 
counsel fees. 


The Cohens stated (brief page 14) that the writers of this brief did 
not include the depositions taken by the Cohens on the question of coun- 
sel fees in the Joint Appendix, and apparently ask this Court to draw 
some invidious inference. Since the Joint Appendix is "joint", and in- 
cludes everything that the Cohens thought was relevant or important, 
it is equally clear that the Cohens deliberately omitted these deposi- 
tions from the Joint Appendix, 


Both sides having deliberately decided to omit these depositions as 
irrelevant to the issues onthis appeal, the Cohens now proceed to quote 
from them, and to "half-quote"'the testimony of Mr. Amram, one of the 
writers, Since the depositions are not in the Joint Appendix, we will 
not be guilty of the same offense ourselves, and we will not quote or 
discuss the contents of these jointly-omitted depositions. 


It is perfectly clear from Judge Holtzoff's opinion (JA 29-30) that 
he never considered the details of those depositions in his ruling on 
counsel fees, but decided the question because he was ''constrained" to 
findthat an actionfor specific performance was nota "rare and unusual 
instance". | 


* KOK 


We respectfully request the Court to reverse the summary judg- 
ment and remand the case for further proceedings, and with instruc- 
tions as to the appropriate measure of damages to be applied by the 
Court below. 


Respectfully submitted, 
| 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 


Appellees say that the questions presented should be: 


1. When vendors' assignee refuses to convey real estate to ven- 
dees’ assignee, does said vendees' assignee have the right to elect to 
seek specific performance ov damages for such breach? 


2. And, if such vendees' assignee seeks and obtains specific per- 
formance, may they also seek compensation as an incident tothe decree 
and will such compensation include damages for the breach? 


3. Or, will the decree—as nearly as possible—order the contract 
performed according to its terms, and thus require what amounts to an 
accounting between the parties rather than an assessment of damages ? 


4. Although the Court has the inherent power to award counsel 
fees, should such power be used to make such an award in any but rare 
and unusual instances? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 
COUNTERSTATEMENT OF THE CASE 


On August 31, 1962 one Norton Butler entered into a contract to 
purchase unimproved property from Parkwood, Inc. Among the provi- 
sions of said contract was the requirement that the contract was subject 
to a parking lot lease. | 


I 
On the 11th day of October, 1962 the said Norton Butler transferred 
his interest as vendee in said contract to one Marion Lovitz; and on 
| 
| 


that same day the Appellees became the owners of said real estate by 
conveyance predicated upon a contract made with the original vendor 
prior to that date. 


The Appellees were advised that William B. Wolf, Sr., one of the 
Appellants herein, was the attorney for the appellant Lovitz, and one of 
the Appellees called upon said Wolf, Sr. to arrange for the terms of the 
parking lot lease on said property. Because a dispute then arose be- 
tween appellant Wolf and appellee Cohen as to whether all the ground to 
be sold was to be included in the lease, and because said Wolf made de- 
mands upon said Cohen for a reduction in the purchase price as a con- 
sideration for the settlement of the contract, difficulties arose; and, as 
a result the Appellees brought suit to terminate the contract on the 
grounds of an anticipatory breach by repudiation. This suit was filed on 
November 7, 1962. 


On or about November 12, 1962-—and probably thereafter —forty- 
three persons, excluding the Appellants (J.A, 16 and 17), formed a syn- 


dicate under the name of Golden Triangle Associates; and this group, 
participating through appellant Marion Lovitz (J.A: 18), sought to ac- 
quire the real estate described in the complaint. The participation was 
not only to acquire said land, but also the future improvements thereon 
(J.A. 19). The aggregate cash consideration was alleged to be $1,800, - 
000.00 (J.A. 16). 


This group named Appellants, William B. Wolf, Sr., Edmund W. 
Dreyfuss, and William B. Wolf, Jr. as attorneys-in-fact for the group 
(J.A. 19). During the month of December, 1962 the Appellees learned 
for the first time that Marion Lovitz was a "straw party" acting for 
principals. whom she declared to be William B. Wolf, Sr., Edmund W. 
Dreyfuss and others. On January 24, 1963—or thereafter—the members 
of Golden Triangle Associates were advised by William B. Wolf, Sr. that 
by reason of the pending litigation they were abandoning the project and 
cancelling the commitments—including the undertaking on the part of 


| 
the members of the requirement that they deposit the amount of their 


subscribed investment (J.A. 21). Wolf, Sr. advised that he, Dreyfuss 
and Wolf, Jr. hoped to be able to offer the said members a participation 
if the building designed should materialize (J.A. 22). | 

| 


On the 6th day of February, 1963—or sometime around that period 
—the said members indicated that they hoped that Wolf, Sr., Dreyfuss 
and Wolf, Jr. would offer them an opportunity to participate when the 
title had been cleared up (J.A. 23). 


On December 13, 1963—approximately a year later—the Court de- 
creed that the complaint of the Appellees should be dismissed and that 
the counterclaim of Lovitz, Wolf, Dreyfuss and Wolf [the last three had 
intervened as parties defendant and cross-complainants ] should be 
granted for specific performance of the contract; but that the lease 
should cover all the land described in the contract. Wolf, Sr. had aban- 
doned his original claim as to the limitations of the contract, after Ap- 
pellees had sued. This matter was appealed and the judgment was af- 
firmed approximately one year later—that is to say, December 14, 1964. 


On the 25th day of January, 1965 the Court amended the decree to 
arrange for a settlement on February 5, 1965, and this amendment was 
made over the objections of these Appellees—and on the motion of the 
Appellants —and provided for adjustments as of the date of settlement, 
eliminating the accounting which would have been proper under the 
original decree—that is to say, the adjustment of the rents collected 
and the expenses paid out. It also eliminated the making of the pur- 
chase money deed of trust as of the date of December, 1962, and had 
the mortgage begin to run as of February 5, 1965. The provisions in 
the original decree—except for the changes (J.A. 7 and 8) were to re- 
main the same; and provision 9 of the original decree (J.A. 4) there- 
fore remained in full force and effect, except as it might have been 
modified by the change in the date of the settlement. | 


The motion for summary judgment on behalf of the Appellees was 
predicated upon the fact that the normal ''damages" provided for in 
specific performance cases had been eliminated by the deferred date; 
and it will be conceded that the property had operated at a substantial 
loss during the|two-year period from December, 1962 until February, 
1965, and that the election to have the later date was the election of the 
Appellants. 


Both sides concede that the appraisal of Weinberg (J.A. 12 and 13) 
was correct, and it is therefore established as a fact that the fair mar- 
ket value of the property—as of December 4, 1962—was $1,000,000.00— 
and, as of February 5, 1965, was $1,445,000.00. 


The Appellants have failed to inform the Court as to the results of 
any new negotiations with Golden Triangle Associates, and the results 
of any such resubmission to the said syndicate for which they had been 
acting as attorneys-in-fact, and for which Marion Lovitz had acted in 
seeking the acquisition of the property. The Appellants have further 
failed to advise the Court as to the disposition of the property after 
their acquisition of the same, and as to what price they obtained for 
said property on any such sale. 


SUMMARY OF ARGUMENT 


1. If the Appellants had elected to sue for breach of contract, 
their measure of damages would have been the difference between the 
contract price and the market value of the property to be conveyed at 
the time of the breach. 


2. When the Appellants elected to sue for specific performance, 
they became entitled to recover the property itself, and to enforce the 
contract— which would not have included damages for the breach, as 
said contract would be enforced; and, as an adjunct to specific per- 


formance, the Appellants would have been allowed the rents and prof- 
its of the land, and the Appellees would have been entitled to the inter- 
est on the purchase money during the period between the day fixed by 
the contract and the day when the conveyance is actually made. In this 
case the interest and expenses exceeded the rents and profits, and 
therefore—when the Appellants elected to settle at a later date—the 
Appellees were not allowed interest on the purchase price but were 


allowed to retain the rents and profits. | 


Also, in awarding specific performance, if there are damages 
caused by a delay in performing, such damages may be| allowed; but 


such damages for delay are not the same damagesas would be awarded 
had the Appellants elected to bring suit for breach of contract. The 
value of the property, as compared to the contract price, would not be 


involved in a Specific performance case. 


If, because of the delay, the property depreciated in value, such 
loss would be damages caused by delay, and this wouldjbe true where 
the depreciation was an actual dilapidation of the building on the prop- 
erty as well as a depreciation of the value of the land. | 


3. Where the contract of syndication was entered into after the 
breach, it would not be considered as an item contemplated by the 
parties at the time the contract was made. 


4. Where both Appellants and Appellees held the contract by as- 
signment, they were not parties to the contract. The liability of the 
Appellees, however, was that they took the property subject to the 
contract and did not assume it. | 


5. The Appellants have failed to assert or support an assertion 
that the syndication they had made beginning November 12, 1962 was 
not later effected, nor have they shown at what price they disposed of 
the property; and it is conceded that the market value on December 4, 
1962 was exactly the contract price; and it is further established as a 
fact that the market value on February 5, 1965, was $1, 445,000.00. 


6. The District Court exercised its discretion, found that this was 
not a rare and unusual case, nor a case warranting the award of counsel 
fees—and so held. 


The syndication (referred to as a sale by Appellants) could not af- 
fect the agreedto market value of the property, as the only purpose for 
offering a bona fide contract of sale would be as evidence tending to 
show the market value of the property, which has already been firmly 
and finally established. 


ARGUMENT 
I 


Appellants Could Have Elected to Sue for Breach of 
Contract, Rather than for Specific Performance 


In this case, when the Appellees brought their suit for declaratory 
judgment to establish that the contract that had been made by their as- 


Signor had been repudiated and anticipatorily breached, the Appellants 
were faced with the necessity of determining whether the action in so 
bringing the suit—and, later, in Appellees failing to attend the settle- 
ment—justified an action for damages for breach or for specific per- 
formance. Appellants elected to seek specific performance, and their 
judgment was sound, in that the property which they acquired for 
$1,000,000.00, within a little over two years had reached the value of 
$1,445 ,000.00. 


Appellants’ election not to sue for breach of contract prevents 
them from now claiming such damages in whatever guise the claim is 
made.—Bride v. Reeves, 40 App. D.C. 473. 


Had Appellants sued for a breach of contract they would have been 
entitled to damages, which would have been established by proving the 
difference between the market value at the date of breach and the con- 
tract price.— Quick v. Pointer, 88 U.S. App. D.C. 47, 186 F.2d 355. 


Nor is Rogers v. Lion Transfer and Storage Co., 120 App. D.C. 
186, 345 F.2d 80, to the contrary. In that case the Court held that the 
correct rule in determining market value would be to | give some weight 
to contemporaneous bona fide sales. The Rogers case involved a claim 
for breach of contract, and would be applicable under two circumstances: 
(1) That the purchaser was claiming damages for breach of contract; 
and, (2), where there was a question of fact as to the market value of 
the property at the time of the breach. As this Court said: 


"It was, of course, Appellants' burden to establish 
the fair market value of the property as of a date rea- 
sonably near August, 1961, the contemplated paces 
date... ." 


The appellants in that case had been the vendors under the contract, 
but the rule is the same, whether applied to a purchaser or to a vendor. 


In the case at bar it is conceded that the fair market value on the 
date of breach was $1,000,000.00. 


0 | 
When the Appellants Sought Specific Performance 
| 
They Impliedly Sought an Enforcement of A// of the 
Contract Outstanding at the Time of the Suit, Including 


the Promises of the Appellants as Well as Those of 
the Appellees 


| 
| 
It is clear that when the Appellants elected to sue for specific per- 

formance, they submitted themselves to the Court; and the Court, in 
order to specifically enforce the contract, could not do it piecemeal, 
but required the parties to perform the entire contract, which would 
include the promises of the Appellants as well as those of the Appel- 
lees.— Restatement, Contracts, Sec. 359, and Comment b, para. 373. 


The question raised by the Appellants is simply that they want the 
| 
property —which they have acquired by specific performance — and, 


additionally, they now want to prove the damages they could have 
recovered had they elected to sue for breach of contract. That they 

could not have recovered for damages claimed, even if they had sued 
for breach of contract, is established in the preceding section. 


That they could have recovered rents and profits, had there been 
any, is without question; as, where specific performance of a contract 
for the sale of land is decreed, the purchaser is entitled to the inter- 
vening profits from the land between the day when the deed should have 
been delivered and the day it is actually delivered; and the vendor is 
entitled to interest on the purchase money for the same period. This 
result is reached predicated on the fact that the conveyance should 
have been made at the earlier date, and in specific performance the 
rights of the parties will be enforced on the basis that the court is 
carrying into effect what would have ensued if that had been done which 
in good conscience ought to have been done.— Continental Oil Co. v. 
Mulich (1934), 70 F.2d 521. 


In the case at bar the election by the Appellants to settle as of 
February 5, 1965, rather than as of December 4, 1962, was their de- 
termination. It was a determination predicated on the fact that the pay- 
ments required under the purchase and the interest on the purchase 
money, plus the expenditures for taxes, far exceeded the rental being 
received on the property as a parking lot; and the normal and usual ac- 
counting—sometimes designated as damages in specific performance 
cases—would have resulted in a gain to the Appellees and a loss to the 
Appellants. There could be no depreciation of the land itself, and the 
buildings had been demolished—so that the delay in the acquisition of 
the property did jnot create any loss to the Appellants, but in fact was a 
gain. In other words, when the court orders a contract to be specif- 
ically performed, the decree must as nearly as possible order that the 
contract be performed in accordance with its terms. One of the terms 
of such a contract fixes the date for the consummation or completion; 


| 
and a court—because in practically every specific performance case 
the date of settlement has passed—will relate the performance back to 
the proper day, and thus equalize any losses occasioned)by the delay 

by off-setting them with money payments. The cases clearly establish 
that this is more like an accounting between the parties than an assess- 
ment of damages. | 


An examination of the cases shows that the most frequent grounds 
supporting the foregoing proposition are: 


1. That equity regards that as done which should have 
been done which refers to the conveyance that should 
have been made. 


That he who comes into equity must do equity—and 
this refers to a plaintiff's obligation to compensate 
a defendant for loss as a condition to the ficwanee 
of his claim against the defendant for his own loss. 


. Ina case of the sale of real estate the vendor be- 
comes the mortgagee of the property, and the ven- 
dee a mortgagor, the two being responsible for ex- 
penses attributable to their positions respectively. 


. The doctrine that, upon the making of a contract for 
the sale of real estate, the vendor becomes |the trus- 
tee of the property for the vendee and the latter a 
trustee of the purchase money for the vendor, each 
being accountable to the other accordingly. 


Also see the leading case of Worrall v. Munn, 38 N.Y. 187, and the 
case of Bostwick v. Beach, 105 N.Y. 661, 12 N.E. 32—where the Court 
said (in the Bostwick case): | 


| 
"The vendor is regarded as trustee of the land for 
the benefit of the purchaser, and liable to account to 
him for the rents and profits, or for the value of the 
the use and occupation, and the purchaser is treated 
as trustee of the purchase-money unpaid and charged 


10 


with interest thereon, unless the purchase-money has 
been appropriated and no benefit has accrued from it 
to the purchaser." 


These cases have been annotated in the American Law Reports, in 7 
A.L.R, 2d 1204; 105 A.L.R. 1421; and in 25 A.L.R. 2d 961. 


In the case of Lynch v, Wright, 94 Fed. 703, quoted—but not fully 
quoted by the Appellants in their brief, at page 18—Appellants limited 
their quotation to the first three sentences of a paragraph, but left out 
the balance of the paragraph—which balance is quoted as follows: 


". .. But, irrespective of this question, the damages 
for the failure to resell were remote or speculative in 
character, and were not such as would naturally have 
resulted from said breach. In such cases the rule is 
well settled that only the natural and ordinary damages 
can be recovered, and that special damages resulting 
from a failure to make a resale can only be recovered 
where the contract for resale was brought to the knowl- 


edge of the defendant, and where, by reason of his spe- 
cial knowledge of the circumstances, he impliedly under- 
takes, in case of his failure to make the conveyance, to 
pay such special damages by way of indemnity." 


Further, in said case, the Court says—citing a portion of the following 
paragraph: 


", .. The vendee may elect to pay the interest on the 
purchase money during the time he has been wrongfully 
deprived of possession, and take the rents and profits 
received by the vendor, or he may allow the vendor to 
retain the rents and profits, in which case he will be 
exempted from the payment of interest." 


The Court also said in that case: 


", .|. The general rule is that courts of equity will as 


far as |possible put the parties in the condition in which 
they would have been if the contract had been duly per- 
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formed according to its terms. In the case at bar, had 
the contract been carried out, the property, presumably, 
would not have deteriorated in value by being left unoc- 
cupied during said period. An allowance should be made 
for such deterioration." | 


So the case cited by Appellants fully supports our position. 
i 


Also, in a California case, Ellis v, Mihelis, 384 Pac.2d 7, 60 Calif. 
2d 206, the Court said: | 


'[14, 15] The guiding principle with respect to the 
calculation of the damages incident to the decree of 
specific performance, as we have seen, is to relate 
the performance back to the date set in the contract. 
Timely performance of the contract would result in 
the purchaser receiving the rents and profits of the 
land but being denied the use of the purchase money, 
and a purchaser who seeks to recover rents and profits 
must permit an offset for his use of the purchase funds 
during the period that performance was delayed. In an 
early case this court held that a defendant in a Situation 
like the one before us should be permitted to offset 
against the profits interest on the entire purchase price. 
[citing authority] This holding is the overwhelming 
weight of authority. [citing authorities ]"' 


See, also, Williston on Contracts (Rev. Ed., 1937) 4003. 


im 


Had Appellants Sued for Breach of Contract, the Contract 
of Syndication Would Not Have Been an Item of Damage 


If the Court will look at Joint Appendix 18, the Court will find on 
that page and the following pages an example of the agreements which 
the Appellants say amounted to a contract to purchase, 


The Court will note that this letter of November 12, 1962, prepared 
after the suit for declaratory judgment had been filed by Appellees 
against the Appellants, clearly was a confirmation of the participation 
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by numerous people in a joint venture or syndicate which had for its 
purpose the acquisition of the land involved herein; and that the group 
was seeking the acquisition of said land through Marion Lovitz (one of 
the Appellants), who strangely became the "straw party" for Wolf, | 
Dreyfuss and Walf in December of 1962. Now, Wolf, Dreyfuss and 
Wolf, who have successfully asserted their right to enforce this con- 
tract, now appear to have been named as attorneys-in-fact to represent 
a group which never became party to this suit; and, at Joint Appendix 
21, the Court will see where, as late as January 24, 1963—long after 
the declaratory judgment suit had been filed by Appellees against Lov- 
itz, and after a deposition had disclosed that Lovitz was a "straw 
party'’—the participants in the syndication were advised that because 
of this suit the participation agreement or arrangement was cancelled 
and rendered void; and it was suggested that the Appellants hoped to be 
able to offer the participants a participation if a group would be formed 
after the building designed for the site had materialized. 


In Joint Appendix 23, an example of the answer of the participants 
is given, and the: Court will note that the participants—as shown by a 
representative letter—had agreed to Wolf's request for cancellation 
and had indicated that when the title had been cleared up the partici- 
pants hoped that they would be offered an opportunity to participate. 


When the property was conveyed on February 5, 1965, it was of 
the market value of $1,445,000.00, and apparently no offer was made 
to those people for whom Marion Lovitz had acted, to participate in 
the profits to be realized in the increased value; and, in fact, the Ap- 
pellants never at any time explained whether they didor did not attempt 
to resurrect the syndication or whether the syndicators were given the 
opportunity to participate as they had indicated they desired to do. 


This proposed syndication to erect a building on the land in co- 
operation with each other could not possibly be construed to be a con- 
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tract of sale. But, presuming that there is no difference between the 
syndication outlined in the Joint Appendix and a contract of purchase 
and sale, there is no evidence or offer of proof that this could not have 
more successfully been obtained after the property had gone up in 
value. ! 


IV 
The Contract Was Between Other Persons, and the Appellees 
Took the Land Subject to the Contract 


This point was not argued below and apparently has not as yet 
been considered; but, when the Appellees took the land| subject to the 
contract, they did not assume the contract nor the litigations thereof. 
This point is relatively of no real importance. 


v 


The Court Had the Inherent Power to Award Counsel 
Fees, but Only Under Rare and Unusual Circumstances 


The Appellants contend that the rare and unusual circumstances 
for the award of counsel fees were present in this case, and therefor 
they ask this Court to use its judgment or discretion as a substitute 
for the discretion of the trial Court. 


” On May 19, 1966, in Liber 12612, at folio 674, of the Land Records of the 
District of Columbia, Marion Lovitz executed a deed of trust securing $1,200,- 
000.00 on the land which she had obtained by the decree of the District Court; 
and on the same day Marion Lovitz leased to William B. Wolf, Sr., William B. 
Wolf, Jr. and Lorraine S, Dreyfuss for thirty-two years, with the right of option 
for an additional sixty years. This document was recorded in Liber 12613, at 
folio 1; and, on the same date, in Liber 12613, at folio 20, the said William B. 
Wolf, Sr., William B. Wolf, Jr. and Lorraine S. Dreyfuss executed a deed of 
trust to secure the American Security Corporation on a construction loan of 
$4,300,000.00, with the provision that the John Hancock Life Insurance Com- 
pany was to provide the permanent financing, indicating that they went forward 
with the building, were able to obtain financing, and have suffered no loss. This 
is apparently the reason why they failed to offer evidence of actual loss. 
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The claim for counsel fees actually is without any merit whatever. 
The depositions taken of William B. Wolf, Sr. and Philip W. Amram, 
Esq. were before the Court on the motions for summary judgment; 
and, as will be seen from the order (J.A. 31), the depositions were 
considered. Yet, the Appellants failed to include the depositions—or 
any parts thereof—in the record on appeal. 


The depositions clearly establish that Amram—who is in some 
way related to William B. Wolf, Sr.—had handled the case without 
charging a fee, but had received a gratuity of $12,500.00 for his serv- 
ices. Amram's assertion was that he never charges fellow attorneys 
whom he represents, with counsel fees, and that he never bills for 
anything. 


The law is clear that the only statute providing for counsel fees 
applicable in the District of Columbia, is Title 28, Section 1923 (D.C. 
Code), which relates to docket fees. This section is not relied upon 
by the Appellants, as the most they could receive would be $20.00— 
and this amount has already been charged as an expense in the case, 
and has been paid, 


This Court, in Came v. Payne, 89 U.S. App. 260, 191 F.2d 482, 
said: 


", .. The claims of the opposing parties were wholly 
antagonistic. Each faction had its own attorney, who was 
bound to serve only the selfish interests of those he rep- 
resented. Under such circumstances there is no justifi- 
cation for allowance of a fee out of the estate." 


—and further on the Court there said: 


Except in rare instances, the power of a court to re- 
quire one party to contribute to the fees of the counsel of 
another party must be confined to cases where the plain- 
tiff, suing in behalf of himself and others of the same 
class, discovers or creates a fund which enures to the 
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common benefit of all; but the discretion vested in the 
court should never be exercised in a case where the in- 
terests of the party whose fund is sought to be charged 
are antagonistic to the party for whose benefit the suit 


is prosecuted." | 
| 


Numerous cases have been cited by the Appellants to support their 
position, such as Vaughn v. Atkinson, 369 U.S. 161, which case involved 
a suit by a seaman to recover maintenance and care for the callous 
attitude of libellant in Admiralty. This seaman had been discharged 
from a ship at the end of a voyage, and entered a public health hospital 
on the certificate of the Master of the ship, and was there treated for 
suspected tuberculosis for several weeks. Then he was treated as an 
out-patient for more than two years before he was declared fit for duty. 
The ship owner was furnished with the abstract of his medical record, 
and the seaman requested payment for maintenance and care to which 
he was entitled. This was ignored by the ship owner. Because of the 
circumstances the Court there ruled that the seaman was entitled—not 
only to the cost of maintenance and care—but also to the attorneys’ 
fees which he had to incur because of the lack of action by the ship 
owner. 


The Supreme Court of the United States, in Farmer v. Arabian 
American Oil Company, 379 U.S. 234, 85 S. Ct. R. 411/(1964), referred 
to the discretion given the District Court Judges to tax costs, and cau- 
tioned that this discretion should be sparingly exercised with reference 
to expenses not specifically allowed by statute. Rule 54 (d) of the Fed- 
eral Rules of Civil Procedure does not vest inthe District Court Judges 
unrestrained discretion to reimburse a winning litigant for every ex- 
pense he has seen fit to incur in the conduct of his case. As the Court 
said: 


"Any other practice would be to cause a movement in 
the direction of some systems of jurisprudence, that are 
willing, if not indeed anxious, to allow litigation costs so 
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high as to discourage litigants from bringing law suits, 
no matter how meritorious they might in good faith be- 
lieve their claim to be. Therefore, the discretion given 
district judges to tax costs should be sparingly exer- 
cised with reference to expenses not specifically allowed 
by statute. Such a restrained administration of the Rule 
is in harmony with our national policy of reducing insofar 
as possible the burdensome costs of litigation. .. ."" 


In a concurring opinion the words of Judge Learned Hand were quoted 
from an address he had made in 1926, as follows: 


"After some dozen years of experience I must say 
that as a litigant I should dread a law suit beyond al- 
most anything else short of sickness and death." 


In the concurring opinion in the cited case one of the Judges said, after 
quoting Judge Learned Hand: 


"I would not intensify that dread." 


Another Supreme Court case, Sprague v. Ticonic Bank, 307 U.S. 


161 (cited by Appellants), involveda litigant who, through the processes 
of the District Court in a suit in his own behalf and at his own expense, 
had affixed a lien on earmarked funds of an insolvent bank for the re- 
payment in full with interest and costs of a sum previously deposited 
by him in trust; and, incidentally, through the principle of stare deci- 
sis, established similar rights for other depositors who were not par- 
ties to the suit, but who were in an exact situation. The Court in that 
case made an allowance of costs for counsel fees and litigation ex- 
pense fo be paid out of the earmarked funds. 


There are no cases which hold that the Court is not granted the 
discretion to award—in rare and unusual circumstances —~counsel fees; 
and to reject them where the factual situation does not come within the 
category where the awarding of such fees would be proper. 
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As the District Court indicated (J.A. 29): 


"Each party to a law suit pays his own expenses and 
if he prevails, he is reimbursed only for certain| taxable 
items for costs... ." 


In our case the Court found, after considering all the pleadings, the af- 
fidavits and depositions, that this was not a rare and unusual instance 
calling for the exercise of the power to award counsel fees. 


Appellants do not contend that there was any duty to award attor- 
neys' fees, but they claim that the District Court did net exercise its 
discretion; and they make use of the words "appropriate case,"' rather 
than rare and unusual circumstances. 


CONCLUSION 
| 
The District Court was clearly right, and the judgment should be 
affirmed. | 


Respectfully submitted, 
| 


FRIEDLANDER & FRIEDLANDER 
MARK P, FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P, FRIEDLANDER 
HARRY P. FRIEDLANDER 

1210 Shoreham Building 

806 - 15th Street, N.W. 

Washington, D. C. 20005 


| 
Attorneys for Appellees 


